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I was advised by the Parliamentarian
that my original amendment as drafted
would not be germane postcloture.
However, in consultation with the Par-
liamentarian, we have come up with a
technical modification which essen-
tially would strike what are called the
findings that would support the need
for the legislation. In essence, it
strikes the A section and the B section
and leaves only the C section remain-
ing. This, of course, at this point in the
proceedings would require unanimous
consent.

In consultation with Senator
McCaAIN, the ranking member of the
Senate Armed Services Committee, I
am advised that our friends across the
aisle will not grant unanimous consent
for us to modify what is really a tech-
nical modification for this amendment
so we can get a vote on it. I realize
that at this point we are in morning
business and it is not appropriate, per-
haps, for me to ask unanimous consent,
but I will ask unanimous consent at a
later and appropriate time because I
would like to get an explanation from
the distinguished chairman of the
Armed Services Committee as to why
in the world there would be an objec-
tion to an amendment that enjoys such
broad bipartisan support on a clearly
appropriate legislative vehicle.

Madam President, I see the distin-
guished chairman on the floor. So I
would at this time, if it is appropriate,
ask unanimous consent to modify my
pending amendment, to strike the find-
ings under section A and under section
B, and to leave section C, which states
in full:

Sale of aircraft. The President shall carry
out the sale of no fewer than 66 F-16 C and
D multirole fighter aircraft to Taiwan.

We have been advised by the Parlia-
mentarian that this section is indeed
germane and would be eligible for a
vote with that modification. So I ask
unanimous consent to so modify my
amendment.

The PRESIDING OFFICER
HAGAN). Is there objection?

Mr. LEVIN. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Madam President, there
is objection on this side, and I will at-
tempt to bring together Senator COR-
NYN and the objectors so he can hear
from them why they object, but in the
meantime I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Texas.

Mr. CORNYN. Madam President, I
am disappointed, but more than dis-
appointed, I look forward to that expla-
nation. I hope there will be an oppor-
tunity to have a colloquy and a discus-
sion here on the floor so the American
people can see why a piece of legisla-
tion that enjoys such broad bipartisan
support can’t even get a vote.

When people watch what is hap-
pening in Washington these days, I
think they are tempted to avert their
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gaze because they ask the question of
me—and I am sure, when the Presiding
Officer is back in North Carolina, of
her as well—why can’t people get any-
thing done? Well, it is because, unfor-
tunately, of things like this. These are
technical objections that are not based
on the substance or the merit of the
legislation.

I respect the chairman of the Armed
Services Committee, who says there is
an objection on the Democratic side,
and he personally is not making that
objection but is on behalf of some
unnamed other party. I hope that per-
son will be named. I hope they will
come to the floor. I hope they will ex-
plain to the American people and to
our Democratic allies in Taiwan why it
is they object to a vote on this amend-
ment.

I believe that if we are able to get a
vote on the Defense authorization bill,
this has a high likelihood of passage,
and I think it would send a strong mes-
sage to our friends and allies around
the world that, yes, you can count on
your friend and ally, the United States
of America. Conversely, if we are
thwarted in our attempt to try to get
this amendment voted on and passed,
then this will send a countervailing
message—that you cannot depend on
America—and it will embolden bullies
around the world.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Michigan.

————

ORDER OF PROCEDURE

Mr. LEVIN. I ask unanimous consent
that the Senate proceed to the consid-
eration of the pending Feinstein
amendment No. 1125; that there be 30
minutes of debate equally divided and
controlled in the usual form; that upon
the use or yielding back of time, the
Senate proceed to vote in relation to
the Feinstein amendment, with no
amendments in order prior to the vote.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2012

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 1867, which
the clerk will report.

The bill clerk read as follows:

A Dbill (S 1867), to authorize appropriations
for fiscal year 2012 for military activities of
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe military
personnel strengths for such fiscal year, and
for other purposes.

Pending:

Merkley amendment No. 1174, to express
the sense of Congress regarding the expe-
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dited transition of responsibility for mili-
tary and security operations in Afghanistan
to the Government of Afghanistan.

Feinstein amendment No. 1125, to clarify
the applicability of requirements for mili-
tary custody with respect to detainees.

Feinstein amendment No. 1126, to limit the
authority of the Armed Forces to detain citi-
zens of the United States under section 1031.

Franken amendment No. 1197, to require
contractors to make timely payments to
subcontractors that are small business con-
cerns.

Begich amendment No. 1114, to amend title
10, United States Code, to authorize space-
available travel on military aircraft for
members of the Reserve components, a mem-
ber or former member of a Reserve compo-
nent who is eligible for retired pay but for
age, widows and widowers of retired mem-
bers, and dependents.

Shaheen amendment No. 1120, to exclude
cases in which pregnancy is the result of an
act of rape or incest from the prohibition on
funding of abortions by the Department of
Defense.

Collins amendment No. 1105, to make per-
manent the requirement for certifications
relating to the transfer of detainees at U.S.
Naval Station Guantanamo Bay, Cuba, to
foreign countries and other foreign entities.

Collins amendment No. 1155, to authorize
educational assistance under the Armed
Forces Health Professions Scholarship Pro-
gram for pursuit of advanced degrees in
physical therapy and occupational therapy.

Collins amendment No. 1158, to clarify the
permanence of the prohibition on transfers
of recidivist detainees at U.S. Naval Station
Guantanamo Bay, Cuba, to foreign countries
and entities.

Inhofe amendment No. 1097, to eliminate
gaps and redundancies between the over 200
programs within the Department of Defense
that address psychological health and trau-
matic brain injury.

Inhofe amendment No. 1099, to express the
sense of Congress that the Secretary of De-
fense should implement the recommenda-
tions of the Comptroller General of the
United States regarding prevention, abate-
ment, and data collection to address hearing
injuries and hearing loss among members of
the Armed Forces.

Inhofe amendment No. 1100, to extend to
products and services from Latvia existing
temporary authority to procure certain
products and services from countries along a
major route of supply to Afghanistan.

Inhofe amendment No. 1093, to require the
detention at U.S. Naval Station Guantanamo
Bay, Cuba, of high-value enemy combatants
who will be detained long-term.

Casey amendment No. 1139, to require con-
tractors to notify small business concerns
that have been included in offers relating to
contracts let by Federal agencies.

McCain (for Cornyn) amendment No. 1200,
to provide Taiwan with critically needed
U.S.-built multirole fighter aircraft to
strengthen its self-defense capability against
the increasing military threat from China.

McCain (for Ayotte) amendment No. 1068,
to authorize lawful interrogation methods in
addition to those authorized by the Army
Field Manual for the collection of foreign in-
telligence information through interroga-
tions.

McCain (for Brown (MA)/Boozman) amend-
ment No. 1119, to protect the child custody
rights of members of the Armed Forces de-
ployed in support of a contingency oper-
ation.

McCain (for Brown (MA)) amendment No.
1090, to provide that the basic allowance for
housing in effect for a member of the Na-
tional Guard is not reduced when the mem-
ber transitions between Active-Duty and
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full-time National Guard duty without a
break in Active service.

McCain (for Brown (MA)) amendment No.
1089, to require certain disclosures from post-
secondary institutions that participate in
tuition assistance programs of the Depart-
ment of Defense.

Udall (NM) amendment No. 1153, to include
ultralight vehicles in the definition of air-
craft for purposes of the aviation smuggling
provisions of the Tariff Act of 1930.

Udall (NM) amendment No. 1154, to direct
the Secretary of Veterans Affairs to estab-
lish an open burn pit registry to ensure that
members of the Armed Forces who may have
been exposed to toxic chemicals and fumes
caused by open burn pits while deployed to
Afghanistan or Iraq receive information re-
garding such exposure.

Udall (NM)/Schumer amendment No. 1202,
to clarify the application of the provisions of
the Buy American Act to the procurement of
photovoltaic devices by the Department of
Defense.

McCain (for Corker) amendment No. 1171,
to prohibit funding for any unit of a security
force of Pakistan if there is credible evidence
that the unit maintains connections with an
organization known to conduct terrorist ac-
tivities against the United States or U.S. al-
lies.

McCain (for Corker) amendment No. 1173,
to express the sense of the Senate on the
North Atlantic Treaty Organization.

Levin (for Bingaman) amendment No. 1117,
to provide for national security benefits for
White Sands Missile Range and Fort Bliss.

Levin (for Gillibrand/Portman) amendment
No. 1187, to expedite the hiring authority for
the defense information technology/cyber
workforce.

Levin (for Gillibrand/Blunt) amendment
No. 1211, to authorize the Secretary of De-
fense to provide assistance to State National
Guards to provide counseling and reintegra-
tion services for members of Reserve compo-
nents of the Armed Forces ordered to Active
Duty in support of a contingency operation,
members returning from such Active Duty,
veterans of the Armed Forces, and their fam-
ilies.

Merkley amendment No. 1239, to expand
the Marine Gunnery Sergeant John David
Fry Scholarship to include spouses of mem-
bers of the Armed Forces who die in the line
of duty.

Merkley amendment No. 1256, to require a
plan for the expedited transition of responsi-
bility for military and security operations in
Afghanistan to the Government of Afghani-
stan.

Merkley amendment No. 1258, to require
the timely identification of qualified census
tracts for purposes of the HUBZone Program.

Leahy amendment No. 1087, to improve the
provisions relating to the treatment of cer-
tain sensitive national security information
under the Freedom of Information Act.

Leahy/Grassley amendment No. 1186, to
provide the Department of Justice necessary
tools to fight fraud by reforming the work-
ing capital fund.

Wyden/Merkley amendment No. 1160, to
provide for the closure of Umatilla Army
Chemical Depot, Oregon.

Wyden amendment No. 1253, to provide for
the retention of members of the Reserve
components on Active Duty for a period of 45
days following an extended deployment in
contingency operations or homeland defense
missions to support their reintegration into
civilian life.

Ayotte (for Graham) amendment No. 1179,
to specify the number of judge advocates of
the Air Force in the regular grade of briga-
dier general.

Ayotte (for Heller/Kirk) amendment No.
1137, to provide for the recognition of Jeru-
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salem as the capital of Israel and the reloca-
tion to Jerusalem of the U.S. Embassy in
Israel.

Ayotte (for Heller) amendment No. 1138, to
provide for the exhumation and transfer of
remains of deceased members of the Armed
Forces buried in Tripoli, Libya.

Ayotte (for McCain) amendment No. 1247,
to restrict the authority of the Secretary of
Defense to develop public infrastructure on
Guam until certain conditions related to
Guam realignment have been met.

Ayotte (for McCain/Ayotte) amendment
No. 1249, to limit the use of cost-type con-
tracts by the Department of Defense for
major defense acquisition programs.

Ayotte (for McCain) amendment No. 1220,
to require Comptroller General of the United
States reports on the Department of Defense
implementation of justification and approval
requirements for certain sole-source con-
tracts.

Ayotte (for McCain) amendment No. 1248,
to expand the authority for the overhaul and
repair of vessels to the United States, Guam,
and the Commonwealth of the Northern Mar-
iana Islands.

Ayotte (for McCain) amendment No. 1118,
to modify the availability of surcharges col-
lected by commissary stores.

Sessions amendment No. 1182, to prohibit
the permanent stationing of more than two
Army brigade combat teams within the geo-
graphic boundaries of the U.S. European
Command.

Sessions amendment No. 1184, to limit any
reduction in the number of surface combat-
ants of the Navy below 313 vessels.

Sessions amendment No. 1274, to clarify
the disposition under the law of war of per-
sons detained by the Armed Forces of the
United States pursuant to the authorization
for use of military force.

Levin (for Reed) amendment No. 1146, to
provide for the participation of military
technicians (dual status) in the study on the
termination of military technician as a dis-
tinct personnel management category.

Levin (for Reed) amendment No. 1147, to
prohibit the repayment of enlistment or re-
lated bonuses by certain individuals who be-
come employed as military technicians (dual
status) while already a member of a Reserve
component.

Levin (for Reed) amendment No. 1148, to
provide rights of grievance, arbitration, ap-
peal, and review beyond the adjutant general
for military technicians.

Levin (for Reed) amendment No. 1204, to
authorize a pilot program on enhancements
of Department of Defense efforts on mental
health in the National Guard and Reserves
through community partnerships.

Levin (for Reed) amendment No. 1294, to
enhance consumer credit protections for
members of the Armed Forces and their de-
pendents.

Levin amendment No. 1293, to authorize
the transfer of certain high-speed ferries to
the Navy.

Levin (for Boxer) amendment No. 1206, to
implement commonsense controls on the
taxpayer-funded salaries of defense contrac-
tors.

Chambliss amendment No. 1304, to require
a report on the reorganization of the Air
Force Materiel Command.

Levin (for Brown (OH)) amendment No.
1259, to link domestic manufacturers to de-
fense supply chain opportunities.

Levin (for Brown (OH)) amendment No.
1261, to extend treatment of base closure
areas as HUBZones for purposes of the Small
Business Act.

Levin (for Brown (OH)) amendment No.
1263, to authorize the conveyance of the John
Kunkel Army Reserve Center, Warren, OH.

Levin (for Leahy) amendment No. 1080, to
clarify the applicability of requirements for
military custody with respect to detainees.
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Levin (for Wyden) amendment No. 1296, to
require reports on the use of indemnification
agreements in Department of Defense con-
tracts.

Levin (for Pryor) amendment No. 1151, to
authorize a death gratuity and related bene-
fits for Reserves who die during an author-
ized stay at their residence during or be-
tween successive days of inactive-duty train-
ing.

%evin (for Pryor) amendment No. 1152, to
recognize the service in the reserve compo-
nents of the Armed Forces of certain persons
by honoring them with status as veterans
under law.

Levin (for Nelson (FL)) amendment No.
1209, to repeal the requirement for reduction
of survivor annuities under the Survivor
Benefit Plan by veterans’ dependency and in-
demnity compensation.

Levin (for Nelson (FL)) amendment No.
1236, to require a report on the effects of
changing flag officer positions within the Air
Force Material Command.

Levin (for Nelson (FL)) amendment No.
1255, to require an epidemiological study on
the health of military personnel exposed to
burn pit emissions at Joint Base Balad.

Ayotte (for Blunt/Gillibrand) amendment
No. 1133, to provide for employment and re-
employment rights for certain individuals
ordered to full-time National Guard duty.

Ayotte (for Murkowski) amendment No.
1286, to require a Department of Defense in-
spector general report on theft of computer
tapes containing protected information on
covered beneficiaries under the TRICARE
program.

Ayotte (for Murkowski) amendment No.
1287, to provide limitations on the retire-
ment of C-23 aircraft.

Ayotte (for Rubio) amendment No. 1290, to
strike the national security waiver author-
ity in section 1032, relating to requirements
for military custody.

Ayotte (for Rubio) amendment No. 1291, to
strike the national security waiver author-
ity in section 1033, relating to requirements
for certifications relating to transfer of de-
tainees at U.S. Naval Station Guantanamo
Bay, Cuba, to foreign countries and entities.

Levin (for Menendez/Kirk) amendment No.
1414, to require the imposition of sanctions
with respect to the financial sector of Iran,
including the Central Bank of Iran.

AMENDMENT NO. 1125

The PRESIDING OFFICER. Under
the previous order, there will be 30
minutes of debate on the Feinstein
amendment.

The Senator from Arizona.

Mr. McCAIN. Madam President, be-
fore we begin the debate, and with the
Senator from California on the floor,
for the benefit of our colleagues and
the chairman, there are two pending
Feinstein amendments, as I understand
it. The Senator from California has
agreed to the half hour equally divided
as the chair just said, and then I under-
stand the Senator from California has
agreed to the second amendment at 4
p.m.; is that correct?

Mrs. FEINSTEIN. That is correct.

Mr. McCAIN. So prior to that, I
would ask my friend the chairman if
we could have an hour of debate start-
ing at 3 o’clock equally divided before
the vote at 4:00 on the second Feinstein
amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. LEVIN. Reserving the right to
object, I just want to know if the Sen-
ator from California understands that
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the vote on the second Feinstein
amendment would be at 4:00 and that
the debate would begin at 3:00, with
that hour equally divided.

Mrs. FEINSTEIN. I do. I have a four
corners meeting on the Energy and
Water appropriations bill. That is my
problem. So the later it is, the better it
is for me.

Mr. LEVIN. So is a 4 o’clock vote
after an hour of debate acceptable?

Mrs. FEINSTEIN. Yes. My under-
standing is the House chairman only
has until 3 o’clock, but I anticipate we
will take all that time. So I can’t
change that.

Mr. LEVIN. So it is agreeable, then,
that there will be an hour of debate on
the second amendment starting at 3
o’clock with a vote at 4 o’clock?

Mrs. FEINSTEIN. Yes.

Mr. LEVIN. I also ask unanimous
consent that there be no second-degree
amendments to the Feinstein amend-
ment.

The PRESIDING OFFICER. Is there
objection?

Mr. CORNYN. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Arizona.

Mr. McCAIN. If we can then—obvi-
ously, we can call a vote at any par-
ticular time. So I would suggest again
that we try to dispose of other amend-
ments after the vote on the first Fein-
stein amendment, and then we will try
to dispose of additional amendments
between the disposition of the first
Feinstein amendment and the second
one, with the hour of debate equally di-
vided, and Senator FEINSTEIN can
begin.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Madam President,
I rise to ask my colleagues to support
amendment No. 1125, which will limit
mandatory military custody to terror-
ists captured outside the TUnited
States. This amendment is cosponsored
by Senators LEAHY, DURBIN, UDALL,
KIRK, LEE, HARKIN and WEBB.

This is a very simple amendment. It
adds only one word—the word
“‘abroad’”—to section 1032 of the under-
lying bill. I strongly believe if it is not
broke, do not fix it. The ability to have
maximum flexibility in the TUnited
States is very important, and I totally
support the Executive having that
flexibility.

This bill creates a presumption that
members or parts of al-Qaida or associ-
ated forces will be held in the military
system. That is what concerns me be-
cause the military system has not pro-
duced very well over the last 10 years.

I want to take a moment to contrast
some cases.

On this chart, we have sentences—
five of them from military commis-
sions and five or six from Federal
courts. The Federal courts have actu-
ally convicted over the last 10, 11 years
not 300 people but 400 people.

Military commissions are limited to
some six convictions. Let’s take a look
at what they are.
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A very famous one is Salim Hamdan
because he brought a Supreme Court
case. He was bin Laden’s driver. He was
acquitted of conspiracy and only con-
victed of material support for ter-
rorism. He received a 5-month sentence
by the military commission and was
sent back to his home in Yemen to
serve the time before being released in
January of 2009.

No. 2: David Hicks entered into a plea
on material support for terrorism and
was given a 9-month sentence, mostly
served back home in Australia.

Omar Khadr pled guilty in exchange
of an 8-year sentence, but he will likely
be transferred to a Canadian prison.

Ibrahim Ahmed Mahmoud al-Qosi
pled guilty to conspiracy and material
support to terrorism. His final sentence
was 2 years pursuant to a plea deal.

Noor Uthman Muhammed pled guilty
to conspiracy and material support to
terrorism. His final sentence will be
less than 3 years pursuant to his plea
agreement.

Ali Hamza al-Bahlul received a life
sentence after he boycotted the entire
commission process.

On the other hand, you have sen-
tences from the Federal courts.

You have Richard Reid, the Shoe
Bomber—Ilife in prison.

“Blind Sheik” Omar Abdel Rahman—
life in prison for the plot to bomb New
York City.

Twentieth Hijacker
Moussaoui—Ilife in prison.

Ramzi Yousef—life in prison for the
1993 World Trade Center bombing and
the Manila Air plot.

Umar Farouk Abdulmutallab—prob-
ably life in prison; will be sentenced in
January 2012.

Najibullah Zazi—potential life in
prison. This is the man, with conspira-
tors, who was going to bomb the New
York subway.

There is definitive evidence that is
irrefutable that the Federal courts
have done a much better job than the
military commissions.

Why this constant press, that if it is
not broke we are going to fix it any-
way, I do not understand. Why the con-
stant push to put people in military
custody rather than provide the flexi-
bility so that evidence can be evalu-
ated quickly? This person will get life
in a Federal court versus an inability
or a problem in a military commission
or vice versa. I think the Executive
should have that.

I think the last 10 years have clearly
shown that this country is safer than it
has ever been. Terrorists are behind
bars where they belong and plots have
been thwarted, so the system is work-
ing.

This amendment would make clear
that under section 1032, U.S. Armed
Forces are only required to hold a sus-
pected terrorist in military custody
when he is captured abroad. All the
amendment does is add one word—that
is the word ‘‘abroad’—to make clear
that the military will not be roaming
our streets looking for suspected ter-
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rorists. The amendment does not re-
move the President’s ability to use the
option of military detention or pros-
ecution inside the United States.

The administration has threatened to
veto this bill, and has said:

[It] strongly objects to the military cus-
tody provision of section 1032 [because it]
would tie the hands of our intelligence and
law enforcement professionals.

Perhaps, most importantly, address-
ing the issue of this amendment spe-
cifically, on November 15, Defense Sec-
retary Leon Panetta wrote this:

The failure of the revised text to clarify
that section 1032 applies to individuals cap-
tured abroad . . . may needlessly complicate
efforts by frontline law enforcement profes-
sionals to collect critical intelligence con-
cerning operations and activities within the
United States.

The Director of National Intel-
ligence, Jim Clapper, also wrote a let-
ter on November 23, to say that he op-
poses the detainee provisions of this
bill because they could—and I quote—
“‘restrict the ability of our nation’s in-
telligence professionals to acquire val-
uable intelligence and prevent future
terrorist attacks.”

The administration suggested this
change to the Armed Services Com-
mittee, but it was rejected. So the ad-
ministration has had to threaten a
veto on the bill. Who knows whether
they will. I certainly do not know. This
amendment limiting mandatory mili-
tary custody to detainees outside the
United States is a major improvement
to the bill, and I ask my colleagues to
support it.

I have a very hard time because I
have watched detainees carefully as
part of the Senate Intelligence Com-
mittee, and we are doing a study on the
detention and treatment of high-value
detainees. This has been going on for 2
years now. It is going to be a 4,000-page
document, and it is going to be classi-
fied. But it will document what was ac-
tually done with each of the high-value
detainees and what was learned from
them. It shows some very interesting
things. But the upshot of all of this is
that we should keep military custody
to people arrested abroad and have the
wide option in this country, which is
the case now, and not mandate—man-
date—that military custody and mili-
tary commission trial must be for ev-
eryone arrested in the United States.

You will hear that anyone who comes
to the United States who carries out a
criminal act, a terrorist act under the
laws of war, should be subject to mili-
tary custody. The problem is, 10 years
of experience has not worked. How
many years’ experience do we need?
How many sentences—six cases—and
this is all there is in 10 years.

I know the other side got very upset
when Abdulmutallab was Mirandized.
The fact of the matter is, every belief
is Abdulmutallab is going to do a life
sentence in a Federal prison, put away
somewhere in a place where he cannot
escape and where the treatment is very
serious.
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I have, again, a hard time knowing
why if it is not broke we need to fix it,
and why we need to subject everybody
who might be arrested in this country
to a record that is like this: 5-month
sentence, 9-month sentence, 8-year sen-
tence, 2-year sentence, 3 years pursu-
ant to a plea agreement, and one life
sentence, when you have 400 cases that
have been disposed of in a prompt way
in a Federal court, who are serving
long sentences in Federal prison.

I wish to hold the remainder of my
time and have an opportunity to re-
spond to the distinguished chairman
and ranking member.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCcCAIN. Madam President, I
wish to yield——

Mr. LEVIN. Before the Senator yields
time to the Senator

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Will the Senator refrain
for 1 minute? While Senator FEINSTEIN
is here, I understand it is now pref-
erable from our leader that the vote be
at 2 o’clock, not immediately following
this half-hour debate.

Mrs. FEINSTEIN. If that is possible,
that would be helpful. But it is what-
ever Senators want.

OK. All right.

Mr. McCAIN. Does the Senator want
to unanimous-consent that?

Mr. LEVIN. Madam President, I ask
unanimous consent that the vote,
which was previously scheduled to
occur at the end of the half hour of de-
bate on this amendment, now be re-
scheduled for 2 o’clock.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. LEVIN. Madam President, rel-
ative to the time between that half
hour and 2 o’clock, that time, hope-
fully, would be used. It will be by me
for my remarks on this amendment, by
the way, because after the 30 minutes,
if it is used totally, I would want an
opportunity to speak during that time,
if necessary in morning business. But
there are other amendments we believe
can be voice voted during that period
of time, I believe my friend from Ari-
zona would agree. So that time will be
fruitfully used. But the time now is 2
o’clock for the vote on that first Fein-
stein amendment.

I thank my friend.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Madam President, the
vote will be at 2 o’clock. The Senators
from New Hampshire and South Caro-
lina wish to speak. I do not know if the
chairman wishes to be before or during
that or in between. But, also, it does
not change the agreement we have,
which has not been agreed to but we
have agreed we will attempt to have a
vote on the second Feinstein amend-
ment at 4 o’clock still. Is that correct?
We will attempt to do that?

Mr. LEVIN. It will continue to be our
intent. It was objected to before. But
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we hope that objection will be re-
moved. If it is not removed, we will
have to have all these votes at the end
of the day instead of during the day.

Mr. McCAIN. So beginning at 3,
whether we have a unanimous consent
agreement—because the Feinstein
amendment is very important—I would
ask, informally, if we do not have a
unanimous consent agreement, that we
have an hour equally divided beginning
at 3 so we can debate the second Fein-
stein amendment.

In the meantime, as the chairman
said, we will try to dispense with voice
votes and other agreed-upon amend-
ments, and perhaps even maybe a re-
corded vote if necessary on one of the
amendments.

I would remind my colleagues, we
run out of time at 6 o’clock this
evening, and we would rather do it in a
measured fashion, allowing recorded
votes or debate before those recorded
votes, because those pending amend-
ments will be voted on after 6 p.m. to-
night.

I hope I did not say anything the
chairman does not agree with.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. No. I agree with what the
Senator said and what the intent is
here; that, hopefully, we could have an
hour debate starting at 3 o’clock. We
will try to lock that in at a later time,
after giving folks notice. But if there is
objection to votes before the time runs
out, the 30-hour clock runs out, then
we will have to have all those votes
after the 30-hour clock runs out, and it
does not make any sense to do that.
But if there is going to be an objection,
then that is the way it will have to be.

What Senator MCCAIN is saying—and
I totally agree with him—is, even if we
are put in that position, which I hope
we are not, that at least we could use
the time between now and then for de-
bate on those amendments which we
would have to vote on at a later time.
I totally agree with my friend from Ar-
izona.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Madam President, I
yield 7 minutes to the Senator from
New Hampshire and 8 minutes to the
Senator from South Carolina.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Ms. AYOTTE. Madam President, I
rise in opposition to the amendment of-
fered by the Senator from California,
amendment No. 1125. I would start with
this: We have heard repeatedly—not
only from the Senator from California
but also from the Senator from Illi-
nois—about the number of cases in our
civilian system where we have tried
terrorists versus the number of mili-
tary commissions.

I think there is one thing that needs
to be clarified upfront here; that one of
the first acts the President took when
he came into office was to actually sus-
pend all military commissions for
about 2 years. So to compare the num-
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ber of cases in our civilian system
versus the number of military commis-
sion trials we have had is a false com-
parison when we suspended these trials
for over 2 years. I want to say that up-
front.

But I think the chart the Senator
shows actually misses the point of why
we have this amendment before us;
that is, we need to gather intelligence.
When we have captured a member of al-
Qaida who 1is planning an attack
against the United States of America,
the first goal has to be, obviously, get-
ting that person away from where he
can threaten us again to kill Ameri-
cans, but also, just as importantly, to
gather intelligence to protect America.
The criminal justice system is set up
to see that justice is served in a par-
ticular case, not to see that we have
the maximum tools in the hands of our
intelligence officials to gather infor-
mation.

Yet it seems to me that if you look
in the context of Senator FEINSTEIN’S
amendment 1126 that we have already
talked about on the floor, she wants to
limit the administration. The case law
of our Supreme Court that is going
back to World War II would take us be-
fore 9/11. And heaven forbid if we had
an American citizen who was one of the
participants in an incident such as we
had occur on our soil on 9/11. Our mili-
tary would not be permitted to hold
that person and to question them to
get the maximum amount of informa-
tion and protect our country.

With respect to this amendment she
has pending before the Senate, 1125, I
want to point out that the amendment
would lead to a very absurd result. Es-
sentially what it would say is if you
are a member of al-Qaida, planning or
committing an attack against the
United States of America, a foreigner,
and you make it to our soil, as the 9/11
conspirators did who committed that
horrible attack on our country, then
you cannot be held in military custody.
There is no mandatory military cus-
tody under those circumstances. Yet
we will hold you in mandatory military
custody if you are found overseas. So,
in other words, please, their goal is un-
fortunately to come to the homeland,
to come to our country to attack us
here, and in our country we need the
authority to, in the first instance—the
presumption should be to hold those in-
dividuals in military custody so that
we are not reading them Miranda
rights. To tell a terrorist: You have the
right to remain silent is counter to
what we need to do to protect Ameri-
cans and make sure that—for example,
I will use the Christmas Day Bomber as
an example because it has been cited so
many times here on this floor.

That day, when he was found on the
plane, after 50 minutes of questioning,
he was read his Miranda rights and he
invoked his Miranda rights and re-
mained silent. It was only 5 weeks
later after we tracked down his parents
and convinced him to cooperate that he
actually provided more information.
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We are very fortunate that he was
only involved in one event, that it was
not a 9/11-type event where there were
multiple events on American soil
planned. But what if after that 50 min-
utes we waited 5 weeks to get more in-
formation, yet there had been more
events coming that day? That is what
is at issue here. Let’s bring ourselves
back to September 11. What if we had
caught the individuals who were on one
of those planes before it took off on 9/
11? What if in that instance we would
not hold those members of al-Qaida in
military custody that instant to make
sure that we could get the maximum
amount of information from them to
hopefully, God forbid, prevent the lift-
ing off of the other flights and what
happened on that horrible day in our
country’s history?

I have to believe that if we were
standing here immediately after the
events of 9/11, T do not think we would
be debating this amendment, deciding
whether if you make it to our home-
land we will not hold you in military
custody in the first instance, to find
out how much information you have,
to make sure you are not part of mul-
tiple attacks on the United States of
America.

If the amendment of the Senator
from California passes, what kind of
message are we sending to members of
al-Qaida, foreigners who are planning
attacks against the United States of
America? We are laying out, unfortu-
nately in my view, a welcome mat to
say: If you make to it America, you
will not be held in military custody.
But if you attack us overseas, then you
will be held in military custody. Why
would we create a dual standard where
we should be prioritizing protecting
our homeland, protecting the United
States of America? This leads to an ab-
surd result.

I would hope my colleagues would re-
ject the Senator’s amendment to say
that only those members of al-Qaida
who do not make it to our homeland to
attack us right here on our soil will be
held in the first instance in mandatory
military custody. Because our goal has
to be here to protect Americans and to
make sure we do not create a dual
standard where if you are captured
over there, we are going to hold you in
military custody, but if you are cap-
tured and if you make it here, you are
going to be getting greater rights, we
will process you in the civilian system,
and we will tell you you have the right
to remain silent. We should not be tell-
ing terrorists they have the right to re-
main silent. We should be protecting
Americans. If we were to pass this
amendment, it would create an absurd
standard where you get greater rights
when are you here on our soil. I think
that makes us less safe.

I would urge my colleagues to reject
both of the Senator’s amendments,
both 1126 that would deny the execu-
tive branch the authority to hold
them——

The PRESIDING OFFICER. The Sen-
ator’s time has expired.
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Ms. AYOTTE. Madam President, I
ask unanimous consent for 30 seconds
to wrap up.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. AYOTTE. Madam President, I
would ask my colleagues to reject 1126
as well, which would take away the au-
thority of the executive branch as al-
lowed by our Supreme Court and would
make us less safe in this country as
well as 1125. We have to protect Amer-
ica and make sure we get the max-
imum information to prevent future
attacks on this country.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Madam President,
how much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has 3 minutes remaining of the
original 30 minutes.

Mrs. FEINSTEIN. Thank you very
much.

Mr. LEVIN. Would the Senator yield
for a question?

Mrs. FEINSTEIN. Not on my time.
On the Senator’s time.

Mr. LEVIN. On my time. Quick ques-
tion. After the 30 minutes expires, be-
cause we are not going to have a vote
now, there would be additional time
should the Senator need it after that 30
minutes.

Mrs. FEINSTEIN. I appreciate it. I
may well use it.

Madam President, I object to the
statement just made that this will
make the United States of American
less safe. Ten years of experience has
shown it has not. Plot after plot after
plot has been interrupted. I have served
on the Intelligence Committee for 11
years now. We follow this closely. This
country is much more safe because
things have finally come together with
the process that is working.

The FBI has a national security divi-
sion with 10,000 people. There are 56
FBI offices. The military does not have
offices to make arrests around this
country. This constant push that ev-
erything has to be militarized—they
were wrong on Hamdi, they were wrong
on Hamdan. And it keeps going. And
that it is terrible to protect people’s
rights. I do not think that creates a
safe country. This country is special
because we have certain values, and
due process of law is one of those val-
ues. So I object. I object to holding
American citizens without trial. I do
not believe that makes us more safe. I
object to saying that everything is
mandatory military commission and
military custody if anyone from abroad
commits a crime in this country. The
administration has used the flexibility
in a way that they have won every sin-
gle time. There have been no failures.

The Bush administration as well used
the Federal courts without failure.
They have gotten convictions. The
military commissions have failed, es-
sentially; 6 cases over 10, 11 years. I
pointed out the sentences. So to say
that what we are doing is to make this
country less safe may be good for a 30-
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second sound bite, but it is not the
truth.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. GRAHAM. I say to my good
friend from California, you are a pa-
triot. You are here for all of the right
reasons. We just have a strong dis-
agreement about where we stand as a
nation.

Nobody interrupted the Christmas
Day Bomber plot. The people on the
plane attacked the guy before he could
blow it up. There was no FBI agent
there. There was no CIA agent there.
We are lucky, thank God, the pas-
sengers did it. So there is nothing to
suggest that our intelligence commu-
nity does not need as many tools as
possible because the guy got through
the system. We are lucky as hell the
bomb did not go off.

Mrs. FEINSTEIN. Would the Senator
yield for a question?

Mr. GRAHAM. The Times Square
Bomber, nobody interrupted that plot.
The guy did not know how to set the
bomb off. We are lucky as hell the
bomb did not go off. So do not stand
here and tell me that we have got it
right, because we have not. And here is
the point: We never will always get it
right. I am not saying that as criti-
cism. Because we are going to get hit
again. We cannot be right and lucky all
of the time.

To those who are trying to defend us,
the one thing I do not want to do is
micromanage the war. Here is the po-
litical dynamic. You have got people
on the left who hate the idea of saying
‘““the war on terror.” If you left it up to
them, they would never, ever use the
military, they would always insist that
the law enforcement model be used be-
cause they do not buy into the idea of
we are at war. So you have got one part
of the country, a minority, that wants
to criminalize the war. If we ever go
down that road, woe be unto us.

You have got people on my side—the
Senator is right about this. They have
gone the other way. If you left it up to
people on my side, there would be a law
passed tomorrow that you could never,
ever read a Miranda right to a terrorist
caught anywhere in the United States.

I do not agree with that way of
thinking. To my fellow members of the
U.S. military, you have not failed at
Guantanamo Bay. You have not failed.
Because you sentenced someone to 9
months to me validated the fact that
those who are taking an oath to defend
us, when they are put in a position of
passing judgment on people accused of
trying to kill us all, will be fair.

So when you say a military commis-
sion tribunal at Guantanamo Bay gave
a 9-month sentence and that is a fail-
ure, I say, as a proud member of the
military, I am proud of the fact that
you can judge a case based on the facts
and the law and not emotion. So I am
very proud of the fact that military
commissions can do their job as well as
the civilian courts.
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I say to our Federal prosecutors and
our Federal juries and our Federal
judges, I am proud of you too. We
should be using an ‘“‘all of the above”
approach. There are times that Federal
courts are better than military com-
missions. There are times that mili-
tary commissions are better than Fed-
eral courts.

The 1032 language has nothing to do
about what venue you choose. This pro-
vision is simple in its concept. It is a
compromise between those on the left
who say you must criminalize this war;
we are not at war; you are going to
have to use the law enforcement model;
you can neither gather military intel-
ligence, who do not believe that the
military has a role on the homeland to
gather intelligence, which is an absurd
concept, never acknowledged before in
any other war.

When American citizens helped the
Nazis, collaborated with Nazis to en-
gage in sabotage, not only were they
held as enemy combatants during
World War II, they were tried by mili-
tary commissions. We no longer allow
American citizens to be tried by mili-
tary commissions. I think that is a rea-
soned decision. But what we do not
want to do is prevent our intelligence
community from holding an al-Qaida
affiliated member and gathering intel-
ligence.

If an American citizen went to Paki-
stan and got radicalized in a madrasah
and came back to the United States
and landed at Dulles Airport and got a
rifle and started shooting everyone on
the Mall, I believe it is in our national
security interests to give our intel-
ligence community the ability to hold
that person and gather intelligence
about: Is another guy coming? What
did you do? What future threats do we
face? And not automatically Mirandize
him. But if they choose to Mirandize
him, they can. In this legislation, we
presume military custody, but it can
be waived.

That is the point I am trying to
make. Senators LEVIN and MCcCCAIN
have struck a balance between one
group that thinks the military can
only be used and nobody else and an-
other group that says we can never use
the military. We have that balance. If
we upset this balance, we are going to
make us not only less safe, the Con-
gress is going to do things on our
watch that we have never done in any
other war.

A word of warning to my colleagues:
If we had a bill on the floor of the Sen-
ate saying we are not going to read Mi-
randa rights to terrorists who are try-
ing to kill us all, 70 percent of the
American people would say: Heck yes.

I don’t want this bill to come up. I
believe the people who are best able to
judge what to do is not any politician,
they are the experts in the field fight-
ing this war. We are saying we can
waive the presumption of military cus-
tody, we can write the rules to waive
it, but we believe we should start with
that construct.

CONGRESSIONAL RECORD — SENATE

Let me read to you what the general
counsel for the Department of Defense
said today:

Top national security lawyers in the
Obama administration say U.S. citizens are
legitimate military targets when they take
up arms with al-Qaida. The government law-
yers, CIA counsel Stephen Preston, and Pen-
tagon counsel Jeh Johnson, did not address
the Awlaki case. But they said U.S. citizens
don’t have immunity when they are at war
with the United States.

The President of the United States
was right to target this citizen when he
went to Yemen to help al-Qaida. I am
glad we took him out. So would it not
be absurd that we can kill him, but we
cannot detain him? If he came here, we
cannot question him for military intel-
ligence gathering. So this is a com-
promise between two forces that are
well intended but will take us into a
bad policy position: the hard left who
wants to say the military has no role
in protecting us on the homeland and
some people on my side who say the
law enforcement community cannot be
involved at all.

So Senator LEVIN and Senator
McCAIN have constructed a concept
that provides maximum flexibility,
gives guidance to the law enforcement
community, starts with a presumption
that I like and can be waived and will
not impede an ongoing investigation.
That is the part of the bill that was
changed.

To my good friend from California,
we have the balance we have been seek-
ing for 5 years. To me, this is what we
should be doing as a nation—creating
legislation that allows those who are
fighting the war the tools they need. In
this case, we start with the presump-
tion of military custody because that
allows us to gather intelligence. Under
the domestic criminal law, we cannot
hold someone and ask them about fu-
ture attacks, because we are inves-
tigating a crime. Under military law,
when somebody joins the enemy and
engages in an act of war against the
Nation, our military intelligence com-
munity can hold that person for as
long as it takes to find out what they
know about future attacks. If the guy
gets off of plane and starts killing peo-
ple at the mall, when we grab him and
he says I want my lawyer, we can say:
You are not entitled to a lawyer. We
are trying to gather intelligence.

At the end of the day, use military
commission trials, use Federal courts,
and read Miranda rights when we think
it makes sense; but we don’t have to
because the law allows us to hold peo-
ple, under military custody, who rep-
resent a military threat. The law al-
lows us to kill American citizens who
have joined al-Qaida abroad. That has
been the law for decades. I hope this
compromise that CARL LEVIN and JOHN
McCAIN have crafted—and I say to
CARL LEVIN, I have been in his shoes.
When JOHN and I were on the floor say-
ing don’t waterboard people—gather in-
telligence but don’t become like the
enemy—a lot of Americans believed we
should waterboard these people, do
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whatever we need to do because they
are so vicious and hateful. But JOHN
McCAIN knows better than anybody in
this body what it is like to be tortured.

I wish to protect America without
changing who we are. It has always
been the law that when an American
citizen takes up arms and joins the
enemy, that is not a criminal act; that
is an act of war. They can be held and
interrogated about what they did and
what they know because that keeps us
safe. If we take that off the table, with
homegrown terrorism becoming the
greatest threat we face, we will have
done something no other Congress has
done in any other war.

The PRESIDING OFFICER. The
original 30 minutes has expired.

Mr. GRAHAM. Madam President, I
thank Senators LEVIN and McCCAIN for
drafting a compromise that I think
speaks to the best of this country. To
my colleagues, please don’t upset this
delicate balance. If you do, you will
open a Pandora’s box.

Mr. MCCAIN. Madam President, I say
to both Senators while they are on the
floor, if it had not been for their in-
valuable effort, this legislation would
not have come about. I thank them for
their incredibly important contribu-
tions, using the benefit of the experi-
ence that both Members have.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Madam President,
I wonder if I might take a few minutes
to make a couple statements.

The PRESIDING OFFICER. Is there
objection?

Mr. LEVIN. Madam President, I have
no objection.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Madam President,
I wished to say with respect to
Abdulmutallab, what was very new
there was that an explosive had been
invented that could go through a mag-
netometer without detection. It is, to
my knowledge, the first time anyone
came into the United States—this
young Nigerian from a very prominent
Nigerian family—wearing a diaper that
had enough of this PETN, this new ex-
plosive, to blow up the plane. He
missed in detonation and it caught on
fire and the fire was put out.

There have been other incidents of
trying to smuggle this PETN in car-
tridges of computers and they even had
dogs going to the airport and they
could not smell the explosive inside the
computer cartridge. That was in Dubai.
It is a very dangerous explosive. It is
new, and it has been improved. It is
something we need to be very wary of.

I also wish to point out that there is
a public safety exception to Miranda.
We do not have to Mirandize someone
or we could continue to question them,
if there is a public safety risk. So
Mirandizing an individual is not a
point in this argument, in my view, be-
cause we can continue the interroga-
tion.
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What is a point, in my argument, is
that the FBI now has competence; that
there is a group of special experts who
can be flown to a place where someone
is arrested and do initial interrogation.
They are specifically trained and, to
the best of my knowledge, they are ef-
fective at interrogating. My point is,
the system is working, and we should
keep it as it is.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. While Senator GRAHAM is
on the floor, I ask unanimous consent
to have a colloquy with him about this
section 1032, the section at issue.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. I very much appreciate
Senator GRAHAM’s remarks. He said the
provision provides for military custody
as a beginning or starting point. I won-
der whether he would agree that not
only is it a beginning point, but it is
only for a narrow group of people who
are determined to be al-Qaida or their
supporters.

Mr. GRAHAM. Yes. It is not only a
presumption that can be waived, based
on what the experts in the field think
is necessary; the waiver provision is in-
credibly flexible. You do not have to
stop an interrogation to get the waiv-
er. The executive branch can write the
procedures. Not only is it a presump-
tion that can be waived, it is also lim-
ited to a very narrow class of people. It
has nothing to do with somebody buy-
ing gold. I don’t know about Senator
LEVIN, but people call me, who are on
the right, saying: Don’t let Obama put
me in jail because I think he is a so-
cialist or are you going to be able to
grab me because of my political views?
I tell my staff to be respectful and read
them the language. The only peobple
who need to worry about this provision
are a very narrow group of people who
are affiliated with al-Qaida, engaged in
hostile acts.

Mr. LEVIN. Would the Senator also
agree with me that under the provision
in the bill, on page 360—we were told
that civilian trials are preferable to
military trials, preferable to the deten-
tion of an unlawful combatant. Does
the Senator agree that every one of
those options is open to the executive
branch and that there is no preference
stated, one way or the other, for which
approach is taken to people who are de-
tained?

Mr. GRAHAM. Not only would I
agree that 1032 and 1031—the com-
promise language about statement of
authority to detain and military de-
taining as a presumption—has nothing
to do with the choice of venue, there
are people on my side who are champ-
ing at the bit to prohibit civilian
courts from being used in al-Qaida-
driven cases; is the Senator familiar
with that?

Mr. LEVIN. Yes.

Mr. GRAHAM. I am of the view that
we are overly criminalizing the war. 1
don’t want to adopt that policy. There
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is nothing in this language that has
anything at all to do with how you try
somebody and what venue you pick. I
am in the camp—and I think Senator
LEVIN is too—of an all-of-the-above ap-
proach. I am proud of our civilian
courts and our military courts. The
Senator and I are probably not in the
best position to determine that. Let’s
let the experts do it.

Mr. LEVIN. That is exactly the
point. This language, when it is de-
scribed as language that says somehow
or other it works against using civilian
courts, is from folks who haven’t read
our language. The language is explicit.
On page 360, lines 3 through 14 in the
bill, it says the disposition of a person
under the law of war may include the
following—and then they talk about
detention under the law of war, trial
under title X, which is the military
trial, transfer for trial by an alter-
native court or competent tribunal
having lawful jurisdiction; that is, arti-
cle IIT courts, and transfer or return of
custody to the country of origin. There
are no others. There is no preference
stated for which of those venues would
be selected by the executive branch.

Mr. GRAHAM. Is this a fair state-
ment: If it was your goal to prevent
military commissions from ever being
used, you didn’t get your way in this
legislation. If it was your goal to man-
date that military commissions are the
only venue to be used, you didn’t get
your way in this legislation because
this legislation doesn’t speak to that
issue at all.

Mr. LEVIN. That is absolutely true.
Senator GRAHAM brought to the floor
something that was stated this morn-
ing by the top lawyer for the Obama
administration. I think everybody
ought to listen to this. There has been
so much confusion about what is in the
bill and what isn’t. Right now, there is
authority to detain U.S. citizens as
enemy combatants. That authority ex-
ists right now. That is not me saying
it, that is the Supreme Court that has
said it as recently as Hamdi, when they
said there is no bar to this Nation hold-
ing one of its own citizens as an enemy
combatant. That is current law. That
is the Supreme Court saying that.
Then, the Supreme Court also said in
Hamdi that they see no reason for
drawing a line because a citizen, no
less than an alien, can be part of sup-
porting forces hostile to the United
States or coalition partners and en-
gaged in armed conflict against the
United States.

Top lawyers for the President, this
morning, acknowledged this. I wish
every one of our colleagues could hear
what Senator GRAHAM brought to the
floor. Top national security lawyers in
the administration say U.S. citizens
are legitimate military targets when
they take up arms with al-Qaida.

Are we then going to adopt an
amendment that says to al-Qaida that
if you attack us overseas, you are sub-
ject to military detention; but if you
come here and attack us, you are not
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subject to military detention? That is
what the first Feinstein amendment
says.

Mr. GRAHAM. If I may just add—not
only is that the effect, that would be a
change in law because the Senator
agrees with me that in other conflicts,
prior to the one we are in today, Amer-
ican citizens, unfortunately, have been
involved in aiding the enemy; is that
correct?

Mr. LEVIN. I am sorry, I was dis-
tracted.

Mr. GRAHAM. Does the Senator
agree with me that in prior wars Amer-
ican citizens have been involved in aid-
ing the enemy of their time?

Mr. LEVIN. They have,
have been held accountable.

Mr. GRAHAM. Yes. And the In re
Quirin case, which Hamdi cited and af-
firmed, was a fact pattern that went as
follows: We had German saboteurs,
some living in America before they
went back to Germany—I think one or
two may have been an American cit-
izen—who landed on our shores with a
plot to blow up different parts of Amer-
ica. During the course of their efforts,
American citizens aided the Nazis. The
Supreme Court said when an American
citizen chose to help the Nazis at
home, on our homeland, they were con-
sidered to be an enemy belligerent re-
gardless of their citizenship, and we
could detain one of our own when they
sided with the enemy.

Mr. LEVIN. There was a naturalized
citizen involved in Quirin, who was ar-
rested, as I understand it, on Long Is-
land, and who was charged with crimes
involving aiding and supporting the
enemy.

Mr. GRAHAM. Let’s talk about the
world in which we live today.

Mr. LEVIN. And military detention.

Mr. GRAHAM. Military detention
and tried by a military commission.

Mr. LEVIN. Exactly. By the way, 1
think executed.

Mr. GRAHAM. And executed. The
Senator from Michigan and I have said,
along with our colleagues, that mili-
tary commissions cannot be used to try
American citizens.

Mr. LEVIN. That is correct.

Mr. GRAHAM. Our military has said
they do not want that authority. They
want to deal with enemy combatants
when it comes to military commission
trials. But our military CI and FBI
have all understood their power to de-
tain for intelligence-gathering pur-
poses is an important power. It is not
an exclusive power.

So let’s talk about today’s threat.
The likelihood of homegrown terrorism
is growing. Does the Senator agree
that the homegrown terrorist is becom-
ing a bigger problem?

Mr. LEVIN. It is an issue, absolutely.

Mr. GRAHAM. So in a situation
where an American citizen goes to
Pakistan and gets radicalized in a
madrasah, gets on a plane and flies
back to Dulles Airport, gets off the
plane and takes up arms against his
fellow citizens, then goes to the mall

and they
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and starts randomly shooting people,
the law we are trying to preserve is
current law, which would say if the ex-
perts decide it is in the Nation’s best
interests, they can hold that American
citizen as they were able to hold the
American citizen helping the Nazis and
gather intelligence.

That is a right already given. Sen-
ator FEINSTEIN’S amendment, even
though I don’t think it is well written,
could possibly take that away. That is
1031. But what we are saying is, we
want to preserve the ability of the in-
telligence community to hold that per-
son under the law of war and find out:
Is anybody else coming? Are you the
only one coming? What do you know?
What madrasah did you go to? How did
you get over? How did you get back?

We want to preserve their ability to
hold that person under the law of war
for interrogation. But we also concede,
if they think it is better to give them
their Miranda rights, they can. That is
what the legislation we create will do.
Does the Senator agree with that?

Mr. LEVIN. I do. And the top lawyers
of the administration acknowledged as
much this morning when they said U.S.
citizens are legitimate military targets
when they take up arms with al-Qaida.

The provisions we are talking about
in section 1032, which Senator FEIN-
STEIN would modify so that it is only
al-Qaida abroad who would be subject
to this presumption of a military de-
tention, but al-Qaida who come here—
and, by the way, American citizens are
not even covered under 1032. But the
foreign al-Qaida fighters who come
here to attack us are not going to be
subject to that presumption of military
detention which, again, can be waived.
It has nothing to do with in what venue
they are tried. The administration, the
Executive, has total choice on that. It
is just whether we are going to start
with an assumption if they are deter-
mined to be al-Qaida, if they are a for-
eign al-Qaida person, they sure as heck
ought to be subject to that same as-
sumption whether they attack us here
or whether they attack us overseas.

Mr. GRAHAM. Wouldn’t it be kind of
hard to explain to our constituents
that our top lawyers in the Pentagon
and CIA said today that once an Amer-
ican citizen decides to help al-Qaida
they can be Kkilled in a drone attack,
but the Congress somehow says, OK,
but they can’t be detained?

Mr. LEVIN. I wouldn’t want to try to
hold that position.

Mr. GRAHAM. Does the Senator be-
lieve America is part of the battlefield
in our global war on terror?

Mr. LEVIN. It has been made part of
the battlefield without any doubt. On
September 11, the war was brought
here by al-Qaida. How do we suggest
that a foreign al-Qaida member should
not be subject to an assumption to
begin with, if they are determined to
be al-Qaida, that they are going to be
detained—that we should not start
with that assumption—subject to pro-
cedures which the administration
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adopts. It is totally in their hands. It
cannot interfere with a civilian inter-
rogation. It cannot interfere with civil-
ian intelligence. We are very specific
about it. The procedures are written by
the executive branch. They can try
them anywhere they want.

But if they bring a war here—they
bring a war here—we are going to cre-
ate an assumption that they can be
subject, and are going to be subject, to
military detention.

Mr. GRAHAM. Well, my belief is that
most Americans would want our mili-
tary being able to combat al-Qaida at
home as much as they would abroad. I
think most Americans would be very
upset to hear that the military has no
real role in combatting al-Qaida on our
own shore, but we can do anything we
want to them overseas.

Frankly, there are very good people
on our side who want to mandate that
the military has custody, and no one
else, so we never have to read Miranda
rights. Quite frankly, there are people
on the left, libertarians, well-meaning
people, who want to prevent the idea of
a person being held under military cus-
tody in the homeland because they do
not think we are at war and this is
really not the battlefield.

What the Senator and I have done is
to start with the presumption that fo-
cuses on intelligence gathering because
the Senator and I are more worried
about what they know about future at-
tacks than how we are going to pros-
ecute them.

Under domestic criminal law, we
can’t hold someone indefinitely. The
public safety law I will talk about in a
bit, but I say to my good friend from
California, the public safety exception
was a very temporary ability to secure
a crime scene. It was not written re-
garding terrorism. So our law enforce-
ment officials cannot use the public
safety exception to hold an al-Qaida
operative for days and question them.
The only way to do that legally is
under the law of war. In every other
war we have had that right, and we are
about to change that.

Mr. LEVIN. If I can interrupt, we
have that right abroad against mem-
bers of al-Qaida. But under this ap-
proach we would not be able to assume
that military detention at home,
again, subject to waiver and subject to
all the other protections we have.

Mr. GRAHAM. Right. Well, let’s keep
talking about it because the more we
talk about it the more interesting the
whole concept becomes.

The last time I looked, there were no
civilian jails overseas. So when we cap-
ture a terrorist overseas, the only
place we can detain them is in military
custody. If they make it at home to
say the military can’t hold a person
and interrogate them under the law of
war, the only way we can hold an al-
Qaida operative who made it to Amer-
ica is under the law enforcement
model. This is not ‘‘Dragnet.” We are
trying to make sure both systems are
preserved, starting with the presump-
tion of intelligence gathering.
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Here is the key distinction. To my
colleagues who worry about how we
prosecute someone, that is really the
least of my concerns. I am worried
about intelligence gathering. I have
confidence in our civilian system and
confidence in our military system. But
shouldn’t we be concerned, most of all,
Senator LEVIN, that when we capture
one of these operatives on our shores or
abroad that we hold them in a humane
fashion but a fashion to gather intel-
ligence?

Imagine if we got one of the 9/11 hi-
jackers. Wouldn’t it have been nice to
have been able to find out if there was
another plane coming and hold them as
long as necessary to get that informa-
tion humanely? To say we can’t do that
makes us a lot less safe.

Mr. LEVIN. We could do that if we
captured them in Afghanistan, but here
we are going to be treating them dif-
ferently. It ought to probably be worse.
In other words, people who bring the
war here, it seems to me, at a min-
imum ought to be subject to the same
rules of interrogation as they would be
if they were captured and part of al-
Qaida in Afghanistan.

I don’t understand the theory behind
this. As a matter of fact, when we
adopted the authorization for use of
military force, it would seem to me the
first people we would want to apply the
authority of that authorization to
would be al-Qaida members who attack
this country.

Mr. GRAHAM. That is the only group
subject to this provision; is that cor-
rect?

Mr. LEVIN. The only group that is
protected.

Mr. GRAHAM. But this provision we
wrote only deals with that.

Mr. LEVIN. Exactly.

Mr. GRAHAM. No one is going to be
put in jail because they disagree with
LINDSEY GRAHAM or Barack Obama. We
are trying to fight a war.

I would say something even more
basic. It is in my political interest,
quite frankly, being from South Caro-
lina—a very conservative State, great
people—to be able to go home and say
I supported legislation to make sure
these terrorists trying to come here
and kill us never hear the words ‘‘you
have the right to remain silent.” Most
people would cheer.

It would have been in my interest
years ago, quite frankly, to have gone
back and said: You know what. I wish
the worst thing that could happen to
our guys caught by these thugs and
barbarians is that they would get
waterboarded. They get their heads cut
off. Yet we have all these people wor-
ried about how we treat them in trying
to find out a way to protect the coun-
try. That would be in my political in-
terest, and I am sure it would probably
be in your political interest to say:
Wait a minute, we don’t want to mili-
tarize this conflict.

At the end of the day, what I wanted
to say about the Senator and Senator
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McCAIN is that one of you is a warrior
who has experienced worse than
waterboarding and doesn’t want that to
be part of his country’s way of doing
business. The other is someone who has
been a very progressive, solid, left-of-
center Senator for years. I am a mili-
tary lawyer who comes from a very
conservative State, but I want to fight
this war—I don’t believe we are fight-
ing a crime—but I want to fight it in a
way that doesn’t come back to haunt
us. I don’t want to create a system on
our watch that could come back and
haunt our own people. I don’t want to
say that every enemy prisoner in this
war has to go to trial because what if
one of our guys is captured in a future
war? Do we want them to be considered
a war criminal just because they were
fighting for the United States?

So what we are trying to do is to cre-
ate policy that is as flexible as possible
but understands the difference between
fighting a war and fighting a crime.

Mr. LEVIN. Mr. President, I under-
stand there are other Senators who
may be coming over to speak, and I
will be happy to yield the floor when-
ever that happens because this is the
time which is not structured before the
scheduled vote at 2 p.m. But if I can
continue, then, until another Senator
comes to the floor, I want to just ex-
pand on this one point which has been
made which has to do with whether
there is something in this section of
ours that would allow our military to
patrol our streets. We have heard that.

Well, we have a posse comitatus law
in this country. That law embodies a
very fundamental principle that our
military does not patrol our streets.
There is nothing in section 1032 or any-
where else in this bill that would per-
mit our military to patrol our streets.

I think Senator GRAHAM is probably
more familiar with what I am going to
say than perhaps any of our colleagues.
We have a posse comitatus statute in
this country. It makes it a crime for
the military to execute law enforce-
ment functions inside the TUnited
States.

That is unchanged. That law is un-
changed by anything in this bill.

Mr. GRAHAM. Does the Senator
know why that law was created?

Mr. LEVIN. I think we had a fear a
couple hundred years ago that that
might happen.

Mr. GRAHAM. One of the things you
learn in military law school is the
Posse Comitatus Act, because if a mili-
tary member or a unit is asked to as-
sist in a law enforcement function,
that is prohibited in this country. Why
is that? We don’t want to become a
military state. We have civilian law
enforcement that is answerable to an
independent judiciary.

The Posse Comitatus Act came about
after Reconstruction, because during
the Reconstruction era the TUnion
Army occupied the South. They were
the judge, jury, and law enforcement.
They did it all because there was no ci-
vilian law enforcement. After the
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South was reconstructed, a lot of peo-
ple felt that was not a good model to
use in the future; that we don’t want to
give the military law enforcement
power; they are here to protect us
against threats, foreign and domestic;
law enforcement activities are com-
pletely different.

Now we have National Guard mem-
bers on the border. That is not a law
enforcement function. That is the na-
tional security function. But I have
been receiving calls that say our legis-
lation overturns the Posse Comitatus
Act. Here is why that is completely
wrong.

Surveilling an al-Qaida member, cap-
turing and interrogating an al-Qaida
member is not a law enforcement func-
tion; it is a military function. For the
Posse Comitatus Act to apply, you
would have to assume that a member
of al-Qaida is a common criminal and
our military has no legal authority
here at home to engage the enemy if
they get here.

You talk about perverse. You would
be saying, as a Congress, that an al-
Qaida member who made it to America
could not be engaged by our military.
What a perverse reading of the Posse
Comitatus Act.

The reason al-Qaida is a military
threat and not a common criminal
threat is because the Congress in 2001
so designated. I think most Americans
feel comfortable with the idea that the
American military should be involved
in fighting al-Qaida at home, and that
is not a law enforcement function.

Mr. LEVIN. That is why we have very
carefully pointed this provision 1032 to
a very narrow group of people—people
who are determined to be members of
or associated with al-Qaida.

Then the question becomes, Well,
how is that determination made? What
are the procedures for that? The an-
swer is it is left up to the executive
branch to determine those procedures.
Can there be any interference with the
civilian law enforcement folks who are
interrogating people that they arrest?
If someone tries to blow up Times
Square and they are being interrogated
by the FBI, is there any interference
with that interrogation? None. We ex-
plicitly say that there is no such inter-
ference.

What about people who are seeking
to observe illegal conduct? Is there any
interference with that? There is none.
We specifically say those procedures
shall not interfere with that kind of
observation, seeking intelligence. We
are not interfering with the civilian
prosecution, with the civilian law en-
forcement at all.

The rules to determine whether
someone is a member of al-Qaida are
rules which the executive branch is
going to write. They can’t say, Well,
this thing authorizes the interference
with civilian interrogation when, as a
matter of fact, it specifically says it
won’t, and the procedures to determine
whether somebody is governed by this
assumption are going to be written by
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the FBI and the Justice Department
and the executive branch. And, on top
of that, there is a waiver.

Mr. GRAHAM. May I add something.
I want to respond to one of my good
friends, Senator PAUL, who said, Well,
that is all good, but sometimes in de-
mocracies you let in very bad people
and I don’t want to give broad power to
the executive branch that could result
in political persecution.

I would tell you—Senator LEVIN may
find this hard to believe—there are peo-
ple on my side who don’t trust Presi-
dent Obama and his administration.
Some of them don’t think he is an
American. Some of them believe that if
we pass this law, you are going to give
the Obama administration the power to
come on and pick them up because
they go to a rally somewhere.

All T can say to Senator PAUL and
others: I share the concern about un-
limited executive power. I support the
Posse Comitatus Act. I don’t support
the idea that the military can’t fight
al-Qaida when they come here. We are
not talking about law enforcement
functions.

But here is what happens: If someone
is picked up as a suspected enemy com-
batant under this narrow window, not
only does the executive branch get to
determine how best to do that—do you
agree with me that, in this war, that
every person picked up as an enemy
combatant—citizen or not—here in the
United States goes before a Federal
judge, and our government has to prove
to an independent judiciary outside the
executive branch by a preponderance of
the evidence that you are who we say
you are and that you have fit in this
narrow window? That if you are wor-
ried about some abuse of this, we have
got a check and balance where the judi-
ciary, under the law that we have cre-
ated, has an independent review obliga-
tion to determine whether the execu-
tive branch has abused their power,
and that decision can be appealed all
the way to the Supreme Court?

Mr. LEVIN. That guarantee is called
habeas corpus. It has been in our law.
It is untouched by anything in this
bill. Quite the opposite; we actually en-
hance the procedures here. The Senator
from South Carolina has been very
much a part of the effort here.

Mr. GRAHAM. Much to my det-
riment.

Mr. LEVIN. With all the risks that
are entailed of being misunderstood
and all the rest. That is something the
Senator from South Carolina has en-
gaged in, to try to see if we can put
down what the detention rules are—by
the way, ‘‘are’’—because as the admin-
istration itself said in its statement of
administration policy, the authorities
codified in this section—authorities
codified in section 1031 they are refer-
ring to—those authorities already
exist.

Mr. GRAHAM. In this case where
somebody is worried about being
picked up by a rogue executive branch
because they went to the wrong polit-
ical rally, they don’t have to worry
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very long, because our Federal courts
have the right and the obligation to
make sure the government proves their
case that you are a member of al-Qaida
and didn’t go to a political rally. That
has never happened in any other war.
That is a check and balance here in
this war. And let me tell you why it is
necessary.

This is a war without end. There will
never be a surrender ceremony signing
on the USS Missouri. So what we have
done, knowing that an enemy combat-
ant determination could be a de facto
life sentence, is we are requiring the
courts to look over the military’s
shoulder to create checks and balances.
Quite frankly, I think that is a good
accommodation.

Mr. LEVIN. Not only is what the
Senator said accurate, but we have
done something else in this bill. There
is an Executive order that was issued
some years ago that said there should
be a periodic review process for folks
who are being detained under the law
of war. Because it is so unclear as to
when this war ends, there is real con-
cern about that. What do we do about
that? So in this bill what we require
the executive branch to do—and I am
now quoting from section 1035—is to
adopt procedures for implementing a
periodic review process. Those proce-
dures don’t exist now. They are not for-
malized. So we want to formalize them
for the very reason that the Senator
from South Carolina addressed: be-
cause we want to make sure that since
we don’t know when this particular
war is going to end, it is kind of hard
to define it and everyone is concerned
about that, you have got to have re-
view procedures. The greatest review
procedure of all is habeas corpus. But
there are also requirements in the Ex-
ecutive order for a periodic review
process of whether somebody is still a
threat or not a threat, for instance.
The war may still be going on, but the
person may no longer be a threat.

Should there be an opportunity for
the person to say that? Well, there
should be. There surely should be a reg-
ular review process. The Senator from
South Carolina has been very much in-
volved in this kind of due process. But
what we put into our bill—which would
have been eliminated, by the way, if
the Udall amendment had been adopted
yesterday—is a requirement that the
Executive order’s procedures be adopt-
ed, because so far we haven’t seen that.

Mr. GRAHAM. I would say why I
wanted to do that. I want to be able to
say—and not to my political advan-
tage. But I want to be able to tell peo-
ple post-Abu Ghraib, post-early Guan-
tanamo Bay, we have cleaned up our
act. We are trying to get the balance
we didn’t have originally. I want to be
able to tell people we no longer torture
in America. That is why you and I
wrote the Detainee Treatment Act,
with Senator MCCAIN, the War Powers
Act that clearly bans waterboarding.

I want to be able to tell anybody who
is interested that no person in an
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American prison—-civilian or mili-
tary—held as a suspected member of al-
Qaida will be held without independent
judicial review. We are not allowing
the executive branch to make that de-
cision unchecked. For the first time in
the history of American warfare, every
American combatant held by the exec-
utive branch will have their day in
Federal court, and the government has
to prove by a preponderance of the evi-
dence you are in fact part of the enemy
force. And we did not stop there. Be-
cause this could be a war without end,
we require an annual review process
where each year the individual’s case is
evaluated as to whether they still
maintain a threat or they have intel-
ligence that could be gathered by
longer confinement.

What I would say to our colleagues is
that we have tried to strike that bal-
ance. There are a lot of people who
don’t like the idea that you give these
terrorists Federal hearings and lawyers
and all that other stuff. There are a lot
of people who don’t like the fact that
we do have now humane interrogation
techniques. But I like that, because I
want to win this war on our terms, not
theirs. So I couldn’t be more proud of
this bill.

To my colleagues on the right who
want to mandate military custody all
the time and you never can read them
their Miranda rights, I am sorry, I
can’t go there. To our friends on the
left who want to say the military has
no role in this war at home, I am sorry,
I can’t go there. Military commissions
make sense sometimes, sometimes
Federal courts make sense.

I will end on this note. This com-
promise that we have come up with I
think will stand the test of time. Un-
fortunately, most likely radical Islam
as we know it today is not going to be
defeated in our lifetime, and I hope to
have created on my watch as a Senator
a legal system that has robust due
process, that adheres to our values, but
also recognizes we are at threat like
any other time in recent memory and
allows us to protect ourselves within
the values of being an American. I can-
not tell you how much I appreciate
working with the Senator and Senator
McCAIN, and I think we have accom-
plished that after 10 years of trying.

Mr. LEVIN. Mr. President, I yield the
floor.

Mr. MANCHIN. Mr. President, I ask
unanimous consent to speak as if in
morning business.

The PRESIDING OFFICER (Mr.
CooNSs). Without objection, it is so or-
dered.

EXTENSION OF PAYROLL TAX CUTS

Mr. MANCHIN. Mr. President, I want
to speak on these very strange days in
Washington, in this Congress.

This esteemed body’s approval rating
is at 9 percent, and I am having a hard
time finding the 9 percent. It seems to
me that the only thing we are working
hard on is whether we can get the ap-
proval rating to zero, and I think we
seem to be going in that direction.
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We fight over political solutions that
can’t pass and, more importantly,
won’t solve this Nation’s great prob-
lems. We fight for political points and
mistakenly believe that the American
people care who is up or down. But
they don’t.

I didn’t come to Washington for the
purpose of playing games, taking
names, or keeping score. That is not
what I was sent here to do. That is not
what the people of West Virginia want
me to do. I came here to fix things and
to be a part of the solution. I have not
come here to worry about my next
election or whether Republicans or
Democrats are up or down. I came here
to do what I could to improve life for
the next generation. I, for one, am will-
ing to sacrifice my next election so the
next generation can win. And if that
means losing, so be it.

I rise today to speak about the next
chapter of this sad state of affairs
which the American people are forced
to witness: whether we should extend
and expand the payroll tax cut that
will cost more than $240 billion in 1
year.

Many accusations are being thrown
back and forth in the debate over the
so-called tax cuts or tax increases, de-
pending on which side of the fence you
are on. There is one very basic fact
that is missing from all of this very
important conversation: Americans
pay for one thing with our payroll
tax—One. Social Security.

Social Security isn’t just another
government program. It was estab-
lished in 1935 to provide economic secu-
rity for our Nation’s seniors who
worked hard and earned their retire-
ment benefits. They worked their
whole life to provide our generation
and those that will follow with a better
and greater America.

Yet at the time when our Nation
faces a death spiral of debt, when we
should be talking about how we can
come together to fix a fiscal nightmare
that will threaten the very programs
we care about such as Social Security,
instead we are talking about under-
mining the very foundation of our
longest standing retirement program.
Right now, Social Security is on a col-
lision course. By 2037, according to the
trustees, if we do not do anything, ben-
efits for everyone will have to be cut
by 22 percent. Yet we are digging a
deeper hole by destabilizing its funding
with this recommendation. All in re-
turn for what? A temporary measure
that has already cost nearly $120 bil-
lion and has at best created few if any
jobs.

In the real world, when policy doesn’t
work, we stop and try something else.
Apparently, in Washington we double
down. Why would we do this? Why
would we double down on a policy that
did not work? The answer is simple.
For the sake of a short-term political
gain, leaders of both parties and the
President are willing to fight over how
we should pay for a failed program that
jeopardizes the fundamental way that



S8104 | correction |

we pay for our retirement security in
this country. That does not make any
sense to me, and it does not make any
sense to the good people in West Vir-
ginia.

I know in the coming days we are
going to hear a lot of political talk
about extending the payroll tax. What
they are saying sure sounds good: More
money in our pockets. In fact, politi-
cians will offer assurances that Social
Security will not be hurt at all. My
good friend, who will be speaking also
on this, Senator KIRK from Illinois, is
going to show a graph that basically
shows that to be different.

What you will not hear them say,
though, is that reducing payroll taxes
even temporarily would take more
than $240 billion out of Social Secu-
rity’s funding stream, if we approve the
President’s proposal. We certainly will
not hear them say the way they would
repay those hundreds of billions of dol-
lars is through our general revenue
fund. If we extend the cuts this year,
what about the next year and the year
after? When does it stop? When do we
have the political will to finally say we
better start paying again for Social Se-
curity.

Our approval rating is at 9 percent,
and we are rapidly losing the support
of our family members. Just how many
Americans really believe that Congress
will make sure our general fund is solid
enough to live up to the responsibility
of funding Social Security? If the pay-
roll tax cut is extended as it stands
this year, the average family in West
Virginia will pay $14 less per week. For
a lot of people that is a lot of money.
But the few West Virginians who even
realize they are getting help say they
would gladly give that up in return for
a reliable Social Security safety net or
for a real tax reform that cuts rates
across the board and that ensures that
every American, especially the
wealthy, will start paying their fair
share. They would gladly do that.

Let me be clear. As a country, we
cannot expect that Social Security will
remain secure if we keep telling Ameri-
cans we do not have to pay for it, and
that is exactly the conclusion people
will reach if we keep reducing their
contributions. Social Security is one of
our highest priorities as a country, and
we should not let the Federal Govern-
ment undermine Social Security by
convincing Americans they do not real-
ly have to pay for it.

Then, again, there are some in Wash-
ington who want us to believe the very
act of reducing our contributions to
Social Security will spur job creation.
Unfortunately, the reality is very dif-
ferent.

We tried the payroll tax cut last
year, and I supported it. But I will not
double down on the failed policy, espe-
cially one that jeopardizes the future
of Social Security. Truth be told, over
the last year I traveled more than
18,000 miles in my State, and I have yet
to find very many West Virginians who
even know they are getting a discount,
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let alone business owners who say they
will hire anybody if we give them a dis-
count for 1 year.

What business owners do tell me is
that what they want more than any-
thing is some certainty and some con-
fidence in this economy; that we will
do the right thing and stabilize this
economy. Instead, the President and
leadership in both parties are trying to
give them more of the same failed poli-
cies—taking steps that will further un-
dermine our finances, worsen our debt
crisis, and jeopardize hundreds of bil-
lions from Social Security’s regular
funding stream, all without the reality
that it will create any jobs.

With this great Nation now more
than $15 trillion in debt—it will be $17
trillion next year and going to $21 tril-
lion by 2021—the enormity of this prob-
lem is that just servicing the debt by
2021 will be greater than what we spend
on our Department of Defense to secure
this great Nation. We cannot afford to
continue to double down on failed poli-
cies.

As for taxes, don’t get me wrong. I
don’t want to see Americans paying
higher taxes. No way. I simply want a
commonsense tax system that ensures
everyone pays their fair share, espe-
cially the wealthy, who have benefitted
the most from this failed tax system
we have right now—real tax reform
that will lower tax rates for everyone
as we close the loopholes, credits, and
offsets that allow some corporations
and some Americans to avoid paying
their fair share. It is time to stop all of
that.

Some will say that it is impossible; it
cannot be done. I think they are wrong.
It requires leadership from the White
House to every corner of Congress, and
it requires each and every one of us to
be willing to sacrifice our political fu-
tures for the Nation’s future. I, for one,
am willing to do just that.

This is our moment. At this critical
moment in our history we must get our
financial house in order and letting
Americans believe we do not have to
pay for Social Security is wrong. It is
dead wrong. It is the wrong policy. It is
wrong for our seniors, it is wrong for
our future, and I will not vote for it,
period, under any condition. For the
sake of the next generation we must
get our fiscal house in order, and we
can do that if we are willing to make
difficult decisions.

I will not vote for either of these two
proposals to extend the payroll tax
cuts. Looking forward for the sake of
our Nation, I hope we will begin to
work on a proposal that makes the
hard decisions while also protecting
the programs and commitments we
value as a nation. For myself, and I be-
lieve many of my colleagues, there is a
bipartisan path forward that can help
save this Nation, and I have my good
colleague, the Republican from Illinois,
who is going to speak to it also.

I believe the best path forward is
based on the framework and rec-
ommendations outlined in the Bowles-
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Simpson proposal. When those rec-
ommendations were laid out a year ago
today—this is the anniversary today—I
had been a Senator for less than a
month—brandnew, less than 1 month.
What I saw in that report gave me
great hope. It gave me hope that we
could identify our problems, which we
did—the fiscal responsibility that we
had—and willingly tackle them to-
gether. So I was on a high for that one
short period.

As a brandnew Member, I was so en-
couraged that such a responsible, bi-
partisan group of people, put together
by the President, offered a no-holds-
barred report on our fiscal situation
and some pathways to fix it. Then the
proverbial air came out. Not only did
the President and his administration
walk away from these bipartisan pro-
posals, but leadership in both Cham-
bers of Congress failed to pick up this
report and run with it.

Here we are a year later. If anything,
our problems are worse. We are going
to be forced to make deeper cuts than
we wanted to, all because our leader-
ship would not confront the enormous
problems we face with a comprehensive
long-term solution. But the Bowles-
Simpson plan is still the only proposal
that enjoys strong bipartisan support.
It started as a bipartisan commission.
It grew in numbers and it is still grow-
ing. It has a responsible manner to bal-
ance this problem we have.

It is not perfect; no plan is. I do not
agree with everything it proposes. But
no plan can be everything to everyone.
With today being the 1l-year anniver-
sary of the unveiling of that proposal,
I am urging, and will continue to urge,
our President and the leadership of
both Chambers to support any and all
efforts—not only to pick up this report,
but also to put the resources behind
drafting and passing this legislation
into law. I ask we all remember the
great opportunity we have before us to
do what is right.

I do not want to be part of the first
generation—and I know the Presiding
Officer doesn’t want to be part, and I
know my good friend from Illinois
doesn’t want to be part of the first gen-
eration that leaves this Nation in
worse shape for the next generation. I
don’t believe this President or any
Member of Congress wants to fail the
next generation either.

With that, I want to turn over my
time to my colleague from Illinois.

Mr. KIRK. If I could engage the Sen-
ator in a colloquy, this is a chart that
shows the legislation we are consid-
ering today. What it shows is the tre-
mendous hit to the tax that supports
Social Security. This is the Old Age
Survivors Disability Act. It is a $240
billion hit to the funding to support
Social Security. We both are going to
vote no on both pieces of legislation
today because we do not think seniors
should take this level of hit.

In the Casey-Reid legislation—this is
where the so-called millionaires’ tax
comes in—it only refunds what Social


bjneal
Text Box
 CORRECTION

January 5, 2012 Congressional Record
Correction To Page S8104
On page S8104, December 1, 2011, the Record reads: In the Casey-Reed legislation_this is . . . 

The online Record has been corrected to read: In the Casey-Reid legislation_this is . . . 


December 1, 2011

Security needs to the level of 7 percent
in 2013. In fact, according to one anal-
ysis, we may trigger the end of the
debt limit before the election if we pass
this because of the $246 billion we will
have to borrow temporarily until the
long stretch of this revenue comes in.

We are about to do a chart with the
Republican alternative. It has the same
long payout there, and tremendous hit
to Social Security. In this time of all
these political bills, I think Senator
MANCHIN and I are both saying let’s not
do the political thing anymore. We
both voted for the payroll tax deduc-
tion legislation before because the
country was in crisis, and we wanted to
try this out. But this is revenue that
supports the benefits that Social Secu-
rity recipients depend on, and we can-
not continue to try to run this program
without that revenue. So I think this
holiday should end. I think this rev-
enue should not be foregone. I do not
think seniors should be faced with a
trust-us policy that will pay them
back. I would actually say even the po-
litical vote is to vote against this so
you are for Social Security and for
making sure this payment is contin-
ued.

I commend the Senator. I think we
should exactly follow this policy of no
on both of these because, if you vote
no, you are supporting Social Security.

One other thing: I ask AARP to
speak more clearly on this issue. AARP
currently told my staff that they are
neutral on this. I urge AARP members
to contact AARP and say: Defend So-
cial Security revenues. Make sure
there is enough in the Kkitty for our
benefits. We know that 10,000 Ameri-
cans a day are now qualifying for So-
cial Security. We know this is an age of
no free lunch. We want to make sure
the revenues are there not just today
but tomorrow because seniors abso-
lutely depend on that.

With that, I yield back to my col-
league.

The PRESIDING OFFICER. Let the
record show the Senator sought rec-
ognition, unanimous consent to pro-
ceed to a colloquy and did so without
objection.

Mr. KIRK. I thank the Chair.

Mr. MANCHIN. I say to my friend
from Illinois, what he says is abso-
lutely correct. We have so many peo-
ple, especially in West Virginia and Il-
linois, who depend on Social Security.
In fact, in West Virginia, for 62 percent
of the people who receive Social Secu-
rity it is their major funding mecha-
nism. It is how they live day to day.
They have told me: Do not touch our
Social Security Program, our core val-
ues of Social Security, what it does for
us. If we pass this, not only do we
touch it, we jeopardize its solvency in
the long term.

If you believe we are going to be re-
sponsible enough to pay for this in the
10 years outgoing, then we have some
beach-front property in West Virginia
we would love to interest you in.

Mr. KIRK. I would say, this is a very
long payout, both under the majority
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and minority piece of legislation. I am
hoping enough Members say no to both
pieces of legislation so we defend So-
cial Security, and I commend the Sen-
ator.

Mr. MANCHIN. I think we are very
strong in support of the Bowles-Simp-
son, basically, the template that it laid
out. It is the only one that is bipar-
tisan. As you can see, it stayed bipar-
tisan with the Senator and I, and it
will remain bipartisan. It has a tax re-
form, but everyone pays a fair share.
The very wealthy who have escaped
paying because of the flawed tax poli-
cies would now start paying if we had
real tax reform—not increased rates
but just their fair share. That is what
we ask.

Mr. KIRK. With that, I yield and
commend the Senator. We are hoping
for two ‘‘no’”” votes because we think
those are the votes that support Social
Security and its continued revenue.

Mr. MANCHIN. I thank the Bowles-
Simpson committee, Mr. Bowles and
Mr. Simpson, for what they have done
a year ago, bringing it to our atten-
tion, bringing a pathway to fixing the
financial problems we are dealing with.
We are concerned about the next gen-
eration more so than our next election.
That is what we were sent here to do.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MENENDEZ. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1414

Mr. MENENDEZ. Mr. President, I
rise to urge my colleagues to pass
amendment No. 1414 that I have offered
with my distinguished colleague from
Illinois, Senator KIRK, to strengthen
sanctions against Iran that go to the
heart of the regime’s ability to finance
its nuclear ambitions. This is a broad-
based effort, a bipartisan effort, and
one that needs the Senate’s attention
and passage.

In my view, we have to follow the
money, and this amendment does ex-
actly that. If we are serious about lim-
iting Iran’s ability to finance its nu-
clear ambitions, this amendment is es-
sential to that effort. It is a serious at-
tempt to sanction the Central Bank of
Iran, which is known to be complicit in
Iran’s nuclear efforts.

If we fail to close loopholes and sanc-
tion funding mechanisms for Iran’s nu-
clear development programs, we would
be like a rancher who left the barn
open and wonders why the horses are
gone. To not pass this amendment is
leaving the door open to Iran’s run-
away nuclear ambitions. We cannot
and we must not let that happen.

I know the administration has ex-
pressed their concerns about this
amendment—an amendment which, by
the way, has come about as a result of
the administration asking us to work
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with them, and a bipartisan effort has
achieved a narrower, more defined, tai-
lored effort to bring the maximum
sanctions upon Iran with the minimum
consequence to both the United States
and our allies across the globe. But in
the absence of congressional action
over the last 15 years, starting with the
Iran and Libya Sanctions Act and end-
ing with CISADA, I have to wonder
what we would be doing to stop Iran’s
drive to obtain nuclear weapons, if it
were not for the Congress’s interces-
sion and actions.

I recognize this administration has
done more than any prior administra-
tion in terms of using those tools the
Congress has given them, but in my
view, we have not done enough.

In a letter from Secretary Geithner
today, the administration recognizes
that ‘“‘Iran’s greatest economic re-
source is its export of oil. Sales of
crude oil line the regime’s pockets,
sustain its human rights abuses, and
feed its nuclear ambitions like no other
sector of the Iranian economy.” That
is what Secretary Geithner had to say
in his letter. That is pretty compelling
as to why this amendment needs to
pass, that is why I have worked with
Senator KIRK to pass this important
amendment, and that is why we urge
our colleagues to pass it.

To those who have raised concerns
about the impact of the amendment on
our allies and our multilateral diplo-
macy efforts, I would note that the Eu-
ropean nations and the French in par-
ticular are already considering their
own Iranian oil embargo. This is not,
by the way, an oil embargo, but they
are considering something far more
significant—their own Iranian oil em-
bargo. They recognize that the Iranian
nuclear program has a short fuse. Pub-
lished reports say it may be as short as
1 year, and the time to act is now.
They recognize that the Shahab missile
would not only be capable of hitting
the State of Israel but could easily hit
a European nation—a European nation
which obviously would be a NATO ally.

As for other countries, frankly, I am
not concerned with how the Chinese
feel about our amendment given that
they are currently one of greatest vio-
lators of our current sanctions regime
already. The evidence is clear.

I have been made aware that several
major energy traders continue to make
prohibited sales of refined petroleum to
Iran. Yet our response has been to
sanction the front companies rather
than the major figures behind these
sales.

China also continues to be a major
Iranian trading partner and has agree-
ments with Iran for nearly $40 billion
in investments to develop Iranian oil
fields. China has reportedly directed
the China National Offshore Oil Cor-
poration and National Petroleum Cor-
poration to slow their work in Iran,
presumably to allow them to make the
argument to Washington to hold off on
sanctions.
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We must ask, why has the adminis-
tration been reluctant to sanction Chi-
nese companies when there is ample
evidence that they are violating our
own existing laws and there is prece-
dent for us sanctioning Chinese compa-
nies for nuclear and weapons prolifera-
tion outcomes?

Mr. McCAIN. Would the Senator
yield for a question?

Mr. MENENDEZ. I would be happy to
yield.

Mr. McCCAIN. Is it the Senator’s im-
pression that action by the United Na-
tions Security Council is pretty dim
given the stated positions of Russia
and China on this issue?

Mr. MENENDEZ. The Senator, in my
view, is right, considering that they
both have veto power at the Security
Council. It seems to me that they are
not likely allies in helping us pursue
this course.

Mr. McCAIN. So then it really makes
a more compelling argument to those
who may be wavering on this amend-
ment that there is a clear record on the
part of China and Russia in the U.N.
Security Council that we cannot expect
a Security Council vote, but perhaps
we could expect other nations to follow
suit once the United States leads on
this issue.

Mr. MENENDEZ. I believe the Sen-
ator is right.

Mr. McCAIN. I thank the Senator.

Mr. MENENDEZ. The November 8
IAEA report underscores the need for
this amendment. It undeniably con-
firms that there is a military compo-
nent to Iran’s nuclear program; that
Iran has not suspended its Iranian en-
richment and conversion activities at
declared facilities and is seeking to de-
velop as many as 10 new enrichment fa-
cilities; that there are undisclosed nu-
clear facilities in Iran; that Iran is
seeking back channels to acquire dual-
use technology and materials; that
Iran is experimenting and testing deto-
nators and initiation systems critical
to creating a nuclear weapon; and that
Iran may be working on an indigenous
design for a nuclear weapon, including
a nuclear payload small enough to fit
on Iran’s long-range Shahab missile, a
missile capable of reaching Israel.
These public revelations have led to an
increase in multilateral sanctions on
the Iranian regime, which I applaud,
but given what appears to be a short-
ening timeline until Iran has a poten-
tial nuclear weapon, it would seem we
are not doing enough fast enough.

Iran has adapted to CISADA and has
negotiated workarounds to constraints
on its financial transactions and its
ability to acquire requisite materials
to advance its clandestine program.
This amendment will prevent those
workarounds. It will impose sanctions
on those international financial insti-
tutions that engage in business activi-
ties with the Central Bank of Iran—
particularly in the pursuit of petro-
leum products—with the exception of
transactions that include medicine and
medical devices.
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It is a timely amendment that fol-
lows the administration’s decision last
week designating the entire Iranian
banking sector as a primary money
laundering concern and a threat to
government and financial institutions,
noting Iran’s illicit activities, includ-
ing its pursuit of nuclear weapons, its
support of terrorism, and its efforts to
deceive responsible financial institu-
tions and evade sanctions. In fact, the
Financial Crimes Enforcement Net-
work of the Department of the Treas-
ury wrote:

The Central Bank of Iran, which regulates
Iranian banks, has assisted designated Ira-
nian banks by transferring billions of dollars
to those banks in 2011. In making these
transfers, the CBI attempted to evade sanc-
tions by minimizing the direct involvement
of large international banks with both CBI
and designated Iranian banks.

The Under Secretary of the Treasury
for Terrorism and Financial Intel-
ligence, David Cohen, wrote:

Treasury is calling out the entire Iranian
banking sector, including the Central Bank
of Iran, as posing terrorist financing, pro-
liferation financing, and money laundering
risks for the global financial system.

I don’t know how much more compel-
ling even the administration’s own ar-
guments are. As I have said on this
floor, Iran’s conduct threatens the na-
tional security of the United States
and its allies. The complicit action of
the Central Bank of Iran, based on its
facilitation of the activities of the gov-
ernment, its evasion of multilateral
sanctions directed against the Govern-
ment of Iran, its engagement in decep-
tive financial practices and illicit
transactions, and, most important, its
provision of financial services in sup-
port of Iran’s effort to acquire the
knowledge, materials, and facilities to
enrich uranium and to ultimately de-
velop weapons of mass destruction,
threatens regional peace and global se-
curity.

This amendment will starve the
beast. It requires the President to pro-
hibit transactions of Iranian financial
institutions that touch U.S. financial
institutions. To ensure that we don’t
spook the o0il markets, transactions
with Iran’s Central Bank in petroleum
and petroleum products would only be
sanctioned if the President makes a de-
termination that petroleum-producing
countries other than Iran can provide
sufficient alternative resources for the
countries purchasing from Iran and
that the country declines to make sig-
nificant decreases in the purchases of
Iranian oil.

This bipartisan amendment has been
carefully crafted to ensure the max-
imum impact on Iran’s financial infra-
structure and ability to finance ter-
rorist activities and to minimize the
impact on global economy. It has the
best chance of helping us achieve a
peaceful solution to this threat. I urge
my colleagues to support this amend-
ment.

Mr. McCAIN. May 1 ask one addi-
tional question?

Mr. MENENDEZ. I would be happy to
do so. I know we have a vote in 5 min-
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utes, and I want the distinguished Sen-
ator from Illinois to have an oppor-
tunity to speak.

Mr. McCAIN. These questions are for
either Senator.

Is it true that in this legislation,
there is a national security waiver,
that the President can waive the provi-
sions of this bill if he feels it is in the
national interest? Also, how do you re-
spond to the argument being put for-
ward that this could destroy the
world’s financial system if this legisla-
tion would be put into effect?

Mr. MENENDEZ. The answer is, yes,
there is a national security waiver,
and, no, we do not believe the world’s
financial system will be destroyed. The
fact is, as my distinguished colleague
from Illinois has said, it is a choice be-
tween a $300 billion economy in Iran
and a $14 trillion economy in the
United States. I think that choice
would be very clear for countries as
they choose to do so, and the Euro-
peans are already on a march on their
own because they understand the risk
to them.

I yield the floor, and I hope to hear
from my colleague from Illinois.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. KIRK. I rise in very strong sup-
port of the Menendez-Kirk amendment.

I wish to compliment the Senator
from New Jersey for an outstanding
performance in the Senate Foreign Re-
lations Committee today in which he
called on the representatives of our
government to move quicker on this.

We saw the Baha’is radicals of Iran
overrun the embassy of our allies in
the United Kingdom. We saw the Brit-
ish Prime Minister just announce that
he was removing all Iranian diplomats
from the United Kingdom. We saw the
Government of Italy announcing that
they were suspending some diplomatic
activities. We have seen a whole num-
ber of actions by the EU now to join
with us on sanctions.

I will just say with regard to this
amendment that it has now been co-
sponsored formally by 46 Senators:
MENENDEZ, KIRK, BARRASSO,
BLUMENTHAL, BLUNT, BOOZMAN, BROWN
of Massachusetts, BROWN of Ohio,
CARDIN, CASEY, COLLINS, COONS, CRAPO,
FEINSTEIN, FRANKEN, GILLIBRAND, GRA-
HAM, HATCH, HELLER, JOHANNS, KLO-
BUCHAR, KYL, LAUTENBERG, LEE, LIE-
BERMAN, MANCHIN, MERKLEY, MIKULSKI,
MORAN, MURKOWSKI, NELSON of Florida,
NELSON of Nebraska, PORTMAN, PRYOR,
RISCH, ROBERTS, SCHUMER, SNOWE, STA-
BENOW, TESTER, THUNE, TOOMEY, VIT-
TER, WARNER, WHITEHOUSE, and WYDEN.
These 46 Members are on the shoulders
of the 92 who signed the Kirk-Schumer
letter in August. When in these par-
tisan times do we have all but eight
Senators agreeing on a policy?

I will just note, as Senator MENENDEZ
and Senator MCCAIN pointed out, the
administration is somewhat worried
about this amendment, but Senator
MENENDEZ correctly provided flexi-
bility to the administration by saying,
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No. 1, if the energy information agency
says oil markets are tight and issues a
report on the affected o0il markets,
these sanctions could be suspended for
a time. On top of that one waiver,
there is a second waiver for the na-
tional security of the United States
that the President could have that
kind of flexibility.

So with flexibility, with bipartisan
support, with outrageous activity by
Iran, in the face of the IAEA report,
moving toward a nuclear weapon, with
the danger we see from that govern-
ment and Hezbollah and Hamas against
our allies in Lebanon and Israel, with
the plot announced by the Attorney
General of the United States to blow
up a Georgetown restaurant in an ef-
fort to kill the Saudi Arabian Ambas-
sador, with the plight of 330,000 Baha’is
oppressed by that country, with some-
one like Nasrin Sotoudeh, the lawyer
for Shirin Ebadi—the Noble Prize lau-
reate’s lawyer was thrown in jail just
for representing that client—for all
these reasons, this is the right amend-
ment, at the right time, sending the
right message in the face of a very irre-
sponsible regime.

I yield back and thank the Senator
for offering this well-timed amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

AMENDMENT NO. 1093 WITHDRAWN

Mr. MCCAIN. On behalf of Senator
INHOFE, I ask to withdraw amendment
No. 1093.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Mr. President, very
briefly I would like to thank the Sen-
ators for their leadership on this issue.
There is a threat to the security of the
world posed by the Islamic nation of
Iran. This is much needed legislation.

I think it is important to note, as
they did, that there is a national secu-
rity waiver given to the President of
the United States, and also we cannot
expect a lot of help considering the
membership of the United Nations Se-
curity Council and Russia and China’s
unwillingness to act on behalf of rein-
ing in this path that Iran is on to the
acquisition and the possibility and the
capability for the use of nuclear weap-
ons.

I congratulate both sponsors of the
amendment, and I hope we can get a re-
corded vote.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

AMENDMENT NO. 1125

Mr. UDALL of Colorado. Mr. Presi-
dent, I wanted to rise at this time in
support of the Feinstein amendment
No. 1125, which would modify the re-
quirement that the Armed Forces de-
tain suspected terrorists by adding the
word ‘‘abroad’ to ensure that we aren’t
disrupting domestic counterterrorism
efforts. And I would like to correct the
record because some of the opponents
of the amendment have stated that by
inserting the word ‘‘abroad,” we would
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be preventing the military from de-
taining al-Qaida terrorists on U.S. soil,
and that is simply not true.

The President knows and my col-
leagues know that I am not com-
fortable with the detention provisions
in this bill because I think they will
undermine our fight against terrorism.
But this would be an important
change, a narrowly focused change in
the provisions that have already been
put on the floor.

Mr. President, is the vote imminent?

The PRESIDING OFFICER (Mr.
SANDERS). It is.

Mr. UDALL of Colorado. Mr. Presi-
dent, I rise in support of the Feinstein
amendment No. 1125, which would mod-
ify the requirement that the Armed
Forces detain suspected terrorists by
adding the word ‘‘abroad’ to ensure we
are not disrupting domestic counter-
terrorism efforts. I wish to correct the
RECORD, because some of the opponents
of this amendment have stated that by
inserting the word ‘“‘abroad’ we would
be ‘“‘preventing the military from de-
taining al Qaeda terrorists on U.S.
s0il.”” This is simply not true.

I am not comfortable with the deten-
tion provisions in this bill because I
think they will undermine our fight
against terrorism. While section 1031 of
this legislation will authorize the mili-
tary to detain terrorists, section 1032
requires that the military detain cer-
tain terrorists even if the FBI or local
law enforcement is in the middle of a
larger investigation that would yield
the capture of even more dangerous
terrorists.

This may disrupt the investigation,
interrogation, and prosecution of ter-
rorist suspects by forcing the military
to interrupt FBI, CIA, or other
counterterrorism agency operations—
against each of these organizations’
recommendations, including the mili-
tary’s. This would be an unworkable
bureaucratic process that would take
away the ability to make critical and
split-second decisions about how best
to save Americans lives. That is why
the director of the FBI and the director
of National Intelligence have strongly
opposed the underlying provisions.

The Feinstein amendment would sim-
ply provide the needed flexibility for
the FBI and other law enforcement
agencies to work to fight and capture
terrorists without having to stop and
hand over suspects to the military.
However, even with the Feinstein
modification, with the authorization in
section 1031 the military could still de-
tain a suspected terrorist but would
not have to step in and interrupt other
domestic counterterrorism operations.

In other words, the Feinstein amend-
ment would do nothing to prevent the
military from acting, it would simply
take away the mandate that they in-
terrupt other investigations. I still do
not believe we should enshrine in law
authorization for the military to act
on U.S. soil, but to argue that adding
“‘abroad’ to section 1032 would take
away from the authority given in this
bill is just wrong.
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Clarifying that the military is only
required to detain suspected terrorists
abroad is the best approach to address
the FBI’s concerns about this legisla-
tion, and it is the best approach for our
national security. What we are doing is
working. We should not take away the
flexibility that is necessary to keep us
safe.

Passing this amendment would be
welcome news to Secretary of Defense
Panetta, Director of National Intel-
ligence Clapper, FBI Director Mueller,
and CIA Director Petraeus—who op-
pose the intrusive restrictions on their
counterterrorism operations that the
underlying bill would create.

The other side has argued that this is
fundamentally about whether we are
fighting a war or a crime. I think that
is a false choice and it does a disservice
to our integrated intelligence commu-
nity that is fighting terrorism success-
fully using every tool it possibly can.
We can debate this in theoretical,
black-and-white terms about whether
this is a war or a crime. Or we can get
back to the business of taking on these
terrorists in every way we know how,
including by using our very effective
criminal justice system. At the end of
the day, it is about protecting Ameri-
cans, protecting this country. Why on
Earth would we want to tie our hands
behind our back?

Our national security leadership has
said the detention provisions in this
bill could make us less safe. We should
listen to their concerns and pass this
amendment to preserve the U.S. Gov-
ernment’s current detention and pros-
ecution flexibility that has allowed
both the Bush and Obama Administra-
tions to effectively combat those who
seek to do us harm.

Again, I encourage my colleagues to
support the Feinstein amendment, to
keep faith with the Directors of the
FBI, the DNI, the Secretary of Defense,
and our Attorney General, who say
these provisions could create unwanted
complications in our fight against ter-
rorism.

Let’s adopt the Feinstein amend-
ment. It will help us win the war
against terror.

Thank you, Mr. President.

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to a vote on the Feinstein
amendment No. 1125.

Mr. BARRASSO. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
amendment.

The clerk will call the roll.

The bill clerk called the roll.

The result was announced—yeas 45,
nays 55, as follows:

[Rollcall Vote No. 213 Leg.]

YEAS—45
Akaka Bennet Blumenthal
Baucus Bingaman Boxer
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Brown (OH) Kerry Reed
Cantwell Kirk Reid
Cardin Klobuchar Rockefeller
Carper Kohl Sanders
Conrad Lautenberg Schumer
Coons Leahy Shaheen
Durbin Lee Tester
Feinstein Menendez Udall (CO)
Franken Merkley Udall (NM)
Gillibrand Mikulski Warner
Hagan Murray Webb
Harkin Nelson (FL) Whitehouse
Johnson (SD) Paul Wyden
NAYS—55
Alexander Graham McConnell
Ayotte Grassley Moran
Barrasso Hatch Murkowski
Begich Heller Nelson (NE)
Blunt Hoeven Portman
Boozman Hutchison Pryor
Brown (MA) Inhofe Risch
Burr Inouye Roberts
Casey Isakson Rubio
Chambliss Johanns Sessions
Coats Johnson (WI) Shelb
Coburn Kyl ey
Cochran Landrieu Snowe
Collins Levin Stabenow
Corker Lieberman Thune
Cornyn Lugar Toomey
Crapo Manchin Vitter
DeMint McCain Wicker
Enzi McCaskill

The amendment (No. 1125) was re-
jected.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mrs. BOXER. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. SHAHEEN. Mr. President, I rise
today in support of the 2012 National
Defense Authorization Act, the critical
piece of legislation we are now working
on that will strengthen our national
security, provide for our troops and
their families, and improve oversight
of American taxpayer dollars.

Over the last half century, the Sen-
ate has successfully passed a defense
authorization bill without fail every
year. This strong tradition of biparti-
sanship continues today under the
joint leadership of Senators LEVIN and
MCcCAIN.

As a member of the Armed Services
Committee, I thank the chairman and
ranking member, as well as the major-
ity and minority staff, for their dedi-
cated and tireless effort as we work to
bring this important legislation to the
floor.

Throughout this yearlong process,
our committee takes on extremely dif-
ficult and contentious security issues,
and at times we have our differences.
However, we take on these disagree-
ments in a respectful and openminded
fashion, driven by a strong commit-
ment to cooperation and compromise.
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Bipartisanship has never been easy, but
it works, as the Armed Services Com-
mittee has proven year in and year out.
I hope all of our committees in the
Senate can work in this kind of cooper-
ative fashion, especially these days
when budget constraints are so dif-
ficult.

No department of the Federal Gov-
ernment is immune from the severe fis-
cal challenges facing our Nation. That
includes our Department of Defense.
We are cutting $27 billion from the
President’s budget request in this bill,
nearly $43 billion from the last year’s
authorization. We need to find ways to
maximize our investments in defense
by aggressively eliminating unneeded
and underperforming programs and we
need to streamline our business prac-
tices and invest strategically in future
technology.

The bill before us helps ensure that
our troops, especially the 96,000 serving
in Afghanistan as well as their fami-
lies, continue to receive the care and
support they deserve. It provides hard-
earned pay raises for all uniformed
military personnel, funding for critical
equipment, and training required for
our men and women to succeed on the
battlefield.

The Defense authorization bill before
us makes important investments in de-
fense, science, and technology. As I
know the Chair agrees, we need to do
more to prepare the next generation of
scientists and engineers who will be so
important to maintaining our Nation’s
superior technological edge. The cur-
rent bill makes a small downpayment
on this important effort, and I intend
to continue to fight for more invest-
ment as we move forward.

The bill also includes a number of
provisions that will enable the Defense
Department to lead in the creation of a
more secure energy future for our mili-
tary and for our country. As the single
largest consumer of energy in the
world today, the U.S. military has
taken some initial steps on energy effi-
ciency, energy mitigation, and the use
of renewable and clean energy alter-
natives. But we still have a very long
way to go. I look forward to continuing
to work with the Department of De-
fense to take advantage of more energy
savings opportunities in the future.

This year’s Defense authorization bill
also includes significant resources to
fight nontraditional threats, including
the proliferation of nuclear, chemical
and biological weapons and the grow-
ing challenge posed by cyber warfare.
In addition, I am pleased a number of
provisions I have been working on are
currently included in the bill.

First, we are extending the Small
Business Innovation Research Program
for the next 8 years. This is critical to
keep our defense manufacturing base
and our small business innovators
strong and competitive. This is a provi-
sion I have worked on. I commend Sen-
ators LANDRIEU and SNOWE for their
leadership in the Small Business Com-
mittee for working on this effort and
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for working so hard to get this exten-
sion, a long-term extension, into the
Defense authorization bill.

The bill also includes a version of the
National Guard Citizen Soldiers Sup-
port Act, which will go far in providing
our National Guard members with the
unique services and support they need
when they return home from the fight.

We also have a Navy shipyard mod-
ernization provision that has been in-
troduced by Senators SNOWE and COL-
LINS and Senator AYOTTE and I, from
New Hampshire. It also includes a $400
million cut to an unnecessary and
underperforming weapons program
that I have worked closely with Sen-
ators MCCAIN and BEGICH to include.

In addition, I was pleased to cospon-
sor Senator LEAHY’s National Guard
Empowerment Act, which gives a
stronger voice to our 450,000 citizen sol-
diers in our National Guard.

Although we have a good bill before
us, I believe it could be better, and I
have introduced several additional
amendments, two of which are designed
to provide the nearly 214,000 women
serving in our Armed Services with the
reproductive health care they are cur-
rently denied under the law. Unfortu-
nately, we were not able to get a vote
on those amendments. But I hope to
continue to work closely with the
chairman and ranking member to ad-
dress these important concerns.

In addition, I have worked closely
with Senators COLLINS and CASEY on an
amendment to address unsecured and
looted stockpiles of tens of thousands
of shoulder-fired missiles in Libya. If
these weapons fall into the wrong
hands, they pose a serious threat to
civil aviation worldwide and to our de-
ployed forces abroad.

I wish to thank the committee for in-
cluding this provision in the legisla-
tion. I also wish to address, briefly,
some of the concerns that have been
raised with respect to the detainee pro-
visions in the bill. The underlying leg-
islation which I supported is an at-
tempt to provide a statutory basis for
dealing with detained members of al-
Qaida and its terrorist affiliates.

In committee, we made some dif-
ficult choices on this extremely com-
plex issue. But we did that in order to
strike a bipartisan agreement to both
protect our values and our security. I
understand, similar to all the Members
of this body, the concerns that have
been raised on both sides of these
issues.

Again, as a general principle, I be-
lieve our national security officials
should have the flexibility needed to
deal with the constantly evolving
threat. But I also believe that clear,
transparent rules of procedure are a
bedrock legal principle of our constitu-
tional system. I believe the military
detention language in this bill includes
a significant amount of flexibility for
the executive branch, including a na-
tional security waiver and broad au-
thorities on implementation.
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Although I support the goals of the
chairman and ranking member’s under-
lying legislation, I also believe we can
improve those provisions. I supported
Senator FEINSTEIN’s amendment that
we just voted on which would restrict
required military custody to only those
terrorist suspects captured abroad.

I hope that despite the disagree-
ments, we will continue to chart a bi-
partisan path forward with respect to
these detainee provisions in the years
ahead. We need to give our national se-
curity officials at home and abroad a
clearly defined but yet flexible system
which protects our constitutional
rights and our national security.

In conclusion, I believe the 2012 De-
fense authorization bill before us will
strengthen our national security,
maintain our military power, keep our
defense businesses competitive, help
cancel and roll back wasteful spending,
and support the men and women who
defend our Nation every day. I hope the
full Senate will quickly come to an
agreement on the pending amendments
and pass this important piece of legis-
lation so it can go to the President’s
desk as soon as possible.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I call for
the regular order with respect to the
Merkley amendment No. 1174.

The PRESIDING OFFICER. The Sen-
ator has that right. That amendment is
now the regular order.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. Is it necessary to lay
aside the pending amendment so I may
engage in a colloquy?

The PRESIDING OFFICER. There is
no need to do that.

AMENDMENT NO. 1206

Mrs. BOXER. Senator LEVIN and Sen-
ator MCCAIN, I wish to thank you very
much. Before we engage in a colloquy,
I simply want to show one chart which
tells a story as to why Senator GRASS-
LEY and I are so pleased the Senators
are willing to accept this by voice vote.

If T could ask Senator LEVIN to take
a peek at this because I think this tells
the story. This is what our military
leadership makes, about $200,000. This
is what the President of the United
States as the Commander in Chief
makes every year. This is what we
have limited, and that was a reform,
the top five defense contractors to—al-
most $700,000. But all the rest of the
contract employees have absolutely no
limit and can make $1 million a year.
This is from the taxpayers.

Senator GRASSLEY and I feel, particu-
larly in these times, but just as a mat-
ter of equity, we can fix it. We are very
grateful to the two Senators for their
willingness. So I would like to enter
into a colloquy with Chairman LEVIN
and, of course through him, Ranking
Member MCCAIN.

I greatly appreciate their willingness
to accept the Boxer-Grassley amend-
ment No. 1206 that limits contractor
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employees’ salaries to no more than
the salary of the Commander in Chief,
who is, of course, the President of the
United States.

Mr. LEVIN. The Senator from Cali-
fornia, my great friend, Mrs. BOXER, is
correct. We are willing to accept the
Boxer-Grassley amendment by voice
vote.

Mr. GRASSLEY. Mr. President, there
currently is no cap at all on the
amount taxpayers will reimburse con-
tractor employees for compensation
except for just a handful of executives,
and that limit is already too high at
$693,951. That is far above what the
chief executive of the U.S. Government
gets paid at $400,000 a year.

So that is why we would cap it at no
more than what the President can get.
I presume the Senator from Michigan
is aware of that and willing to help us
on that process by adopting this
amendment.

Mr. McCAIN. Where would the con-
gressional and staff salaries fit on
that?

Mrs. BOXER. That is a good ques-
tion. We would be well below. We would
be about here.

Mr. McCAIN. I thank the Senator.

Mr. LEVIN. In response to Senator
GRASSLEY’s question, I am very much
aware of what he referred to.

Mr. GRASSLEY. I thank the Sen-
ator.

Mrs. BOXER. Mr. President, just in
conclusion, did the Senator from Iowa
and I have word from the Senator from
Michigan that during conference nego-
tiations with the House of Representa-
tives regarding this bill, he will work
to ensure that contractor employees
are covered by a reasonable limit so
taxpayers are not on the hook for ex-
cessive salary reimbursements?

Mr. LEVIN. You do, indeed.

Mrs. BOXER. I thank the Chairman.

Mr. GRASSLEY. I say thank you to
the managers of the bill for helping us
with this very important amendment.

Mr. LEVIN. I thank the Senator from
California and the Senator from Iowa
for their efforts in this area.

The PRESIDING OFFICER. The Sen-
ator from Montana.

AMENDMENT NO. 1145

Mr. TESTER. Mr. President, first, I
wish to start by thanking Chairman
LEVIN and Senator McCAIN for their
continued dialog on a matter of over-
seas basing priorities. I very much ap-
preciate their efforts to work to get at
least the first steps in place for a thor-
ough review of our overseas basing
needs and finally getting some answers
on the costs of these bases.

I also wish to especially thank my
colleague from Texas, Senator
HuTcHISON, for her continued leader-
ship on this issue and for joining me on
amendment 1145, a bipartisan effort to
establish an overseas basing commis-
sion.

I realize there are concerns that this
is not the right time to establish such
a commission. However, I think it is
the perfect time. So let me reiterate
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one point I mentioned yesterday. The
commission would be charged with sav-
ing taxpayers money by identifying po-
tential savings from reevaluating and
potentially realigning our overseas
military base structure and invest-
ments.

It is time we take some common-
sense steps to identify and cut overseas
military facilities and construction
projects that have minimal negative
impacts on our national security and
military readiness. There is no better
time than the present to begin this
work. In a spirit of compromise and un-
derstanding that establishing a com-
mission is not currently acceptable to
some, I have worked with my col-
leagues to include an independent as-
sessment of our overseas basing in this
legislation.

I ask unanimous consent to speak
now as in morning business for 5 min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PAYROLL TAX HOLIDAY

Mr. TESTER. What I would like to
speak on now is regarding the payroll
tax votes that we are going to be tak-
ing later today or possibly even this
evening. I wish to tell you exactly why
I am going to vote against both of
these proposals. I believe they are gim-
micks, designed more for political pos-
turing than what Congress ought to be
doing right now; that is, working to-
gether to create jobs on a long-term
basis; to create long-term certainty for
businesses throughout this country,
Montana included, while we work to
cut our deficit.

The Democrat’s proposal is the same
included in the President’s American
Jobs Act, which I voted against several
weeks ago. My reasons for voting
against that proposal have not
changed. It would temporarily extend
the Social Security payroll tax holiday
through 2012 and pay for it by raising
taxes on the wealthy. Although I sup-
port making sure millionaires and cor-
porations pay their fair share in taxes,
I do not believe this particular pro-
posal will create jobs or give our econ-
omy the boost it needs right now.

A small 1l-year temporary tax cut
will not give Main Street businesses
the long-term certainty they need to
grow and hire.

The proposal by the Senate Repub-
licans also temporarily extends the
payroll tax holiday but only by cutting
certain Medicare benefits and cutting
jobs and extending a current pay freeze
for our folks who serve in public serv-
ice. Neither of these proposals is right
for Montana and neither will earn my
vote.

I want to take you back to a few
weeks ago, in November, when Con-
gress unanimously passed my veterans
jobs bill, called the VOW to Hire He-
roes Act. The President has already
signed it into law. I believe Congress
has a responsibility to spend more time
passing legislation such as that—real
solutions that create real jobs, and not
political theater.
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I know we can do it. It was appro-
priate for us to work together for the
veterans. It is also appropriate for us
to work together to create jobs for all
Americans.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CHAMBLISS. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1126

Mr. CHAMBLISS. Mr. President, I
rise in opposition to the second Fein-
stein amendment, No. 1126, I believe. I
have the privilege as serving as vice
chairman on the Intelligence Com-
mittee with Chairman FEINSTEIN. We
have a good working relationship and
agree on most every issue that comes
before the committee. I know the dili-
gence and seriousness with which she
takes every issue but particularly this
one.

We have had a number of discussions
about the fact that we have a lack of a
detainee and interrogation policy in
this country now, and I know she is
concerned about that and is trying to
make the situation better. I remain
committed to work with her on a solu-
tion.

Unfortunately, I am going to have to
oppose her amendment today because
of my concerns about the limitation it
imposes on the authority to detain
Americans who have chosen to wage
war against America. My first concern
is that it appears, from the debate yes-
terday, that there is confusion among
some Members about what this amend-
ment does. For example, my colleague
and friend from Illinois, Senator KIRK,
argued that he is in favor of robust and
flexible U.S. military action overseas,
including against American citizens
such as Anwar al-Awlaqi. Senator KIRK
said he supports the Feinstein amend-
ment, however, because he believes in a
zone of protection for citizens inside
the United States.

But the Feinstein amendment does
not apply to only those American citi-
zens who commit belligerent acts in-
side the United States; it would also
prohibit the long-term military deten-
tion of American terrorists such as
Anwar al-Awlaqi, who committed ter-
rorist acts outside the United States.
As a result, this amendment would
have the perverse effect of allowing
American belligerents overseas to be
targeted in lethal strikes but not held
in U.S. military detention until the
end of hostilities. That makes no sense
whatsoever.

I am also concerned about the ambi-
guity in the amendment’s language and
the uncertainty it will cause our opera-
tors, especially those overseas. The
amendment exempts American citizens
from detention without trial until the
end of hostilities. But short of the end
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of hostilities, the amendment appears
to allow detention without trial. Is it
the Senator’s intent to allow for some
long-term detention of Americans
without trial?

This is troubling because we don’t
know how the prohibition will be inter-
preted by our operators or the courts
that will hear inevitable habeas chal-
lenges. Would the military be per-
mitted to hold a captured belligerent
for a month, a few months, or a few
years, as long as it was not until the
end of hostilities? Or would the mili-
tary interpret the amendment as a
blanket prohibition against military
detention of Americans for any period
of time? If the military rounded up
American terrorists such as Adam
Gadahn or Adnan Shukrijumah among
a group of terrorists, would they have
to let these Americans go because the
military would not be permitted to de-
tain them? Would more American bel-
ligerents be killed in strikes if capture-
and-detain operations were perceived
to be unlawful? I don’t believe we can
leave our operators with this kind of
uncertainty.

Finally, we should all remember the
provisions of the National Defense Au-
thorization Act do not provide for a
new authority to hold U.S. citizens in
military detention. American citizens
can be held in military detention under
current law. Contrary to some claims
that were made yesterday and debated
on this floor, these Americans would be
given ample due process through their
ability to bring habeas corpus chal-
lenges to their detention in Federal
court. The Supreme Court has held in
the Hamdi case that the detention of
enemy combatants without the pros-
pect of criminal charges or trial until
the end of hostilities is proper under
the AUMF and the Constitution.
Hamdi is a U.S. citizen. This is not a
new concept. In reaching its decision,
the Hamdi Court cited the World War
II case, Ex parte Quirin, in which the
Supreme Court held:

[Clitizenship in the United States as an
enemy belligerent does not relieve him from
the consequences of a belligerency.

In conclusion, I understand Senator
FEINSTEIN’s motivation, but I just
don’t believe this amendment does
what she wants it to do, and there will
be unintended consequences that could
seriously hamper overseas capture op-
erations. Mr. President, I urge my col-
leagues to oppose the Feinstein amend-
ment.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent to speak as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ATF FAST AND FURIOUS OPERATION

Mr. GRASSLEY. For anybody inter-
ested in how long I might be, I would
say roughly 10 minutes.

Mr. President, for nearly a year, 1
have been investigating the Bureau of
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Alcohol, Tobacco, Firearms, and Explo-
sives’ operation known as Operation
Fast and Furious. I have followed up on
questions from that investigation as
the Senate Judiciary Committee held
oversight hearings over the past few
weeks with both Secretary Janet
Napolitano and Attorney General Eric
Holder. Each of them testified about
the aftermath of the shooting of Border
Patrol agent Brian Terry. I have
sought to clarify with facts some of the
half-truths that were said during these
meetings.

BEach claimed they were ignorant of
the connection between Agent Terry’s
death and Operation Fast and Furious
until my letters with whistleblower al-
legations brought the connection to
light. However, documents that have
come to light in my investigation draw
those claims into question. I would like
to address a couple of those discrep-
ancies.

Secretary Napolitano went to Ari-
zona a few days after Agent Terry’s
death. She said she met at that time
with the FBI agents and the assistant
U.S. attorneys looking for the shoot-
ers. She also said at that point in time
that nobody knew about Fast and Furi-
ous. Yet documents show that many
people knew about Fast and Furious on
December 15, the day Agent Terry died.

Secretary Napolitano referenced the
FBI agents looking for the shooters.
The head of the FBI field division was
present at the December 15 press con-
ference about Agent Terry’s murder.
At that very press conference the FBI
head told a chief assistant U.S. attor-
ney about the connection to an ongo-
ing ATF investigation. That same
night, U.S. attorney Dennis Burke con-
firmed that the guns tied back to Oper-
ation Fast and Furious. These connec-
tions were made days before Secretary
Napolitano’s visit at that time. The
very purpose of her visit was to find
out more about the investigation.

So a very important question comes
up: The Department of Homeland Secu-
rity oversees the Border Patrol. Why
wouldn’t the Phoenix FBI head have
told Secretary Napolitano that the
only guns found at the scene of Agent
Terry’s murder were tied to an ongoing
ATF investigation?

Let’s not forget the U.S. Attorney’s
Office. Secretary Napolitano said she
met with the assistant U.S. attorneys
looking for the shooters. The chief as-
sistant U.S. attorney for the Tucson of-
fice, which coordinated the Terry in-
vestigation, found out about the ATF
connection directly from our Federal
Bureau of Investigation.

So a very important question comes
up that needs to be answered: Why
would they conceal the Fast and Furi-
ous connection from Secretary Napoli-
tano days later?

The Tucson office is overseen by the
U.S. attorney for the District of Ari-
zona, Dennis Burke, who confirmed to
Tucson that guns came from Operation
Fast and Furious. When Ms. Napoli-
tano served as Governor of Arizona,
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Mr. Burke served as her chief of staff
for 5 years. Secretary Napolitano ac-
knowledges that she had conversations
with him about the murder of Agent
Terry.

So a very important question comes
up: Why would Mr. Burke conceal the
Fast and Furious connection from Sec-
retary Napolitano?

Even before Secretary Napolitano
came to Arizona, e-mails indicate Mr.
Burke spoke on December 15 with At-
torney General Holder’s deputy chief of
Staff, Monte Wilkinson.

So a very important question is un-
answered: Before finding out about
Agent Terry, Mr. Burke e-mailed Mr.
Wilkinson that he wanted to ‘‘explain
in detail” about Fast and Furious when
they talked. In that phone call—and
this is a very important question—did
U.S. attorney Burke tell Mr. Wilkinson
about the case’s connection to a Border
Patrol agent’s death that very day?

The next day, the Deputy Director of
the ATF made sure briefing papers
were prepared about the Operation
Fast and Furious connection to Agent
Terry’s death. He sent them to individ-
uals in Washington, DC, in the Deputy
Attorney General’s Office at the Jus-
tice Department. Within 24 hours, they
were forwarded to the Deputy Attorney
General. They were accompanied by
personal e-mails from one of the Dep-
uty Attorney General assistants ex-
plaining the situation.

Two weeks later, that Deputy Attor-
ney General, Gary Grindler, was named
Attorney General Holder’s chief of
staff. Yet a month and a half after
Agent Terry’s death, Attorney General
Holder was allegedly ignorant of the
Operation Fast and Furious connection
to the murder of Agent Terry.

So a very important question is un-
answered: Why wouldn’t Mr. Grindler
bring up these serious problems with
Attorney General Holder, either as his
Deputy Attorney General or as his
chief of staff?

It is clear that multiple highly
placed officials in multiple agencies
knew almost immediately of the con-
nection between Operation Fast and
Furious and Agent Terry’s death.

The Department of Justice and the
Department of Homeland Security
have failed to adequately explain why
Attorney General Holder and Secretary
Napolitano allegedly remained igno-
rant of that connection. Whether it is
the Attorney General or the Secretary
or members of their staff, somebody
wasn’t doing their job. Somebody
wasn’t serving their higher-ups as they
should have been, as proper staff peo-
ple.

In the case of Secretary Napolitano,
either she was not entirely candid with
me and others or this was a gross
breach on the part of those who kept
her in the dark. The Border Patrol and
the Department of Homeland Security
lost a man—Agent Terry being mur-
dered. It was their right to know the
full circumstances surrounding that
from people who served under them.
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No one likes the unpleasant business
of having to fess up, but the FBI, ATF,
and U.S. Attorney’s Office owed it to
Agent Brian Terry and his family to
fully inform the leadership of the De-
partment of Homeland Security. This
was the death of a Federal agent in-
volving weapons allowed to walk free
by another agency in his own govern-
ment.

Let me explain ‘‘walking guns.” The
Federal Government operates under
the rule of law, just like all of us have
to live under that rule of law. There
are licensed Federal gun dealers, and
Federal gun dealers were encouraged to
sell guns illegally to straw buyers and,
supposedly, follow those guns across
the border to somehow arrest people
who were involved with drug traf-
ficking and other illegal things. Two of
these guns showed up at the murder
scene of Agent Terry. So it is a very se-
rious situation that we need to get to
the bottom of.

If what I have just described, with all
these unanswered questions, is not
enough to brief up to the top of the De-
partment, then I don’t know what is. In
other words, staff people ought to be
doing their job or, if staff people were
doing their job, then the Congress, in
our constitutional job of oversight, is
being misled.

I yield the floor.

The PRESIDING OFFICER (Mrs.
McCASKILL). The Senator from Rhode
Island.

Mr. REED. Madam President, I ask
unanimous consent to speak as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PAYROLL TAX CUT AND UNEMPLOYMENT
COMPENSATION

Mr. REED. Madam President, I rise
today to urge my colleagues to extend
and expand the payroll tax cut and to
fully extend unemployment compensa-
tion insurance immediately. The pay-
roll tax cut and full extension of unem-
ployment insurance are two of our best
tools for strengthening our economic
recovery. We must work without let-up
to pass this legislation before year’s
end.

Democrats are doing everything we
can to create jobs and solve our unem-
ployment crisis. Millions of Americans
are still out of work, however, and
looking for a job in the toughest econ-
omy since the Great Depression. Job-
less benefits, which have been essential
to millions of Americans as they
search for a job, are set to expire at the
end of this year.

Congress has never failed to extend
benefits when unemployment is this
high. Unfortunately, right now, Repub-
licans are refusing to fully extend un-
employment insurance, despite our Na-
tion’s 9 percent unemployment rate. In
extending benefits, we should not do
any less for the recently unemployed
than we did for those who were unem-
ployed in the last year or two. That is
why I introduced the Emergency Un-
employment Compensation Extension

S8111

Act of 2011, which fully extends Federal
support for unemployment insurance
through 2012.

Extending benefits doesn’t just make
sense for a person who has been laid
off, it makes sense for the economy as
a whole. In fact, during today’s hearing
in the Senate Banking Committee, a
business operator recognized that fail-
ing to extend unemployment insurance
would have a negative impact on their
business. Its was hard for him to quan-
tify, but the sense he has, from oper-
ating a very dispersed convenience
store operation throughout this coun-
try, is there would likely be a negative
impact.

Those impacts will be magnified and
multiplied throughout our economy. It
will, ironically, cause not just those
without jobs to lose benefits, it will
also probably lead to further reduc-
tions in jobs as demand falls off and
the need for employees, particularly in
retail establishments, might lessen.

That is why, if Congress truly wishes
to help strengthen our economy, we
need to extend unemployment insur-
ance now. The reason we must fully ex-
tend unemployment insurance is sim-
ple: If people don’t have jobs, they
can’t spend money. If people can’t
spend money, businesses go under. If
businesses fail, more people lose their
jobs, and the downward spiral con-
tinues.

Extending unemployment insurance
is not just the right thing to do, it is a
wise investment with a strong rate of
return that will provide a much needed
economic boost to every State across
the country.

Unemployment is, regrettably, a na-
tional crisis. This program will address
a nationwide problem, and it will do it
in an extraordinarily cost-effective
way. The CBO has calculated that this
has one of best returns on the dollar.
The reason we must fully extend unem-
ployment insurance is quite simple.
People who are receiving unemploy-
ment benefits need that money to pay
for groceries, to put some gas in the
car, to take care of those immediate
expenses. So, as the economists would
say, their marginal propensity to con-
sume—i.e., their willingness to take
the dollar in and spend it out—is very
high. As a result, this program not
only helps families who are struggling,
it also immediately injects dollars and
demand into the economy. These pro-
grams have a real benefit.

We understand what we have to do to
address our unemployment crisis and
that is to grow the economy, and that
means we must create jobs. Again, this
program will help stimulate demand,
will help keep people at work and per-
haps even—we hope—put more people
to work.

When it comes to the efficacy of this
program, the bang for the buck, it is
among the most effective. I referred
earlier to some economists—in specific
terms—Alan Blinder and Mark Zandi



S8112

have estimated that for every dollar
spent on extending unemployment ben-
efits, the economy grows by $1.61. The
Economic Policy Institute has esti-
mated that failing to extend UI bene-
fits for a year could result in the loss
of $72 billion in economic activity for
2012, which impacts 560,000 jobs across
the country. The country cannot afford
this hit. We cannot afford to miss the
opportunity to maintain or create over
500,000 jobs. We cannot ignore the fact
that, in this very critical budget situa-
tion, this is one of the most cost-effec-
tive ways to continue to stimulate de-
mand and grow jobs in our country.

We also have to understand that we
are dealing with a situation that is get-
ting to be critical because we are run-
ning out of time. These benefits will
expire at the end of the year, and we
must move forward.

I think we can also do something
else, and that is to improve this pro-
gram. One way to improve it is to
adopt a program that is very effective
in my State of Rhode Island and sev-
eral other States across the country,
and that is work sharing. Work sharing
is a voluntary program that prevents
layoffs, it keeps people on the job, it
helps employers retain skilled workers,
and it strengthens the unemployment
insurance system.

Over 20 States are utilizing this pro-
gram. They estimate they saved 100,000
jobs in 2010 alone. Essentially what it
does is it allows an employer—for ex-
ample—to keep people on the job for 3
out of b days of the week, and the other
2 days are compensated for by the Un-
employment Insurance Fund. The fund
saves money, and the employer keeps
these people in the workplace with all
their skills and all their contributions
to the firm. It is a win-win, and it is
something over 20 States across this
country have embraced. I think it
should be national, and we have provi-
sions in legislation I’ve introduced that
would help extend it nationally.

Again, we cannot delay. I urge all of
my colleagues to join me in taking the
needed steps to help our economic re-
covery and extend our unemployment
compensation insurance program be-
fore the end of this year.

Madam President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. HOEVEN. Madam President, I
rise to speak in regard to several
amendments to the Defense authoriza-
tion bill. First is in regard to the nu-
clear triad and the important role it
plays in defense of our Nation and se-
curity of the world and also in regard
to the Global Hawk unmanned aerial
systems program and the important
role it has for our forces, both today in
our efforts around the world and what
it means to us in the future.

First, in regard to amendment 1279
and the nuclear triad, this amendment
was cosponsored by Senator TESTER,
Senator ENzI, Senator BLUNT, Senator
VITTER. Also, I ask unanimous consent
that my colleague from North Dakota,
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Senator CONRAD, be included as a co-
sponsor of the amendment, as well as
Senator BAUCUS of Montana.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOEVEN. The amendment de-
clares that the United States should
maintain a triad of strategic nuclear
delivery systems which includes mis-
siles, bombers, and submarines. It also
declares that it is the sense of the Sen-
ate that the President should budget
for the modernization of those systems
and the weapons they deliver.

Over the past couple of years, numer-
ous statements have been made in sup-
port of the triad. The 2010 Nuclear Pos-
ture Review concluded that the United
States needs the nuclear triad. The
Senate, in its resolution of ratification
for the New START treaty, declared
that the United States needs the nu-
clear triad. And President Obama last
February certified that he intends to
modernize the nuclear triad. However,
the administration is now currently
conducting a further review of the role
nuclear weapons play in defending U.S.
national security—a miniature Nuclear
Posture Review. It is important that
the Senate reaffirm its commitment to
the nuclear triad once again.

I am particularly concerned by state-
ments that we can reduce our nuclear
arsenal significantly below the require-
ments laid out in the New START trea-
ty. Given the threats we face and the
responsibility we have to the American
people and to our allies, I believe we
must retain the nuclear triad. The rea-
sons are clear and compelling. We need
missiles to provide a persistent, dis-
persed, and cost-effective deterrent. We
need submarines to provide an invis-
ible, mobile, and survivable deterrent.
And we need bombers to provide a visi-
ble, long-range, recallable deterrent.

The bottom line is that the triad pro-
vides us with a safe, credible, reliable
nuclear deterrent that renders any ef-
fort to eliminate or sidestep our retal-
iatory capabilities completely mean-
ingless. And those benefits accrue not
only to the United States but to our al-
lies as well. The Congressional Stra-
tegic Posture Commission, the resolu-
tion of the ratification to the New
START agreement, and the 2010 Nu-
clear Posture Review all concluded
that the United States needs to main-
tain the triad.

The triad was developed out of a need
to counter an immense threat from the
Soviet Union, but it now gives us the
flexibility to adapt to an ever-changing
international security environment.
And supporting a triad means sup-
porting a program to maintain and en-
hance the weapons and a delivery sys-
tem that make up the triad.

It is very important to point out—
particularly given our fiscal situa-
tion—that the costs of updating and
maintaining the weapons in the triad
will not take up a very big percentage
of the defense budget, particularly rel-
ative to the tremendous security ad-
vantages it provides. In fact, General
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Kehler, the head of Strategic Com-
mand, recently indicated his strong
support for efforts to preserve the triad
and modernize each of the associated
delivery systems.

It is tempting to assume that be-
cause the Cold War is over, we don’t
need the nuclear arsenal anymore. In
fact, people who defend the nuclear ar-
senal are often accused of being stuck
in a cold war mindset. The truth is just
the opposite. Only in a cold war
mindset would we assume Russia is the
sole reason we preserve our nuclear ar-
senal. Today, our nuclear deterrent
counters a variety of threats that did
not even exist during the Cold War, and
it hedges against the emergence of new
nuclear threats.

The decades following the end of the
Cold War have made nuclear deterrence
far more complicated than the old su-
perpower confrontation of last century.
We must now counter nuclear threats
from multiple actors around the world.

First, consider China. China’s mili-
tary modernization program is built on
a foundation of a large and growing nu-
clear arsenal. Intelligence estimates
suggest that the number of warheads
atop Chinese ICBMs capable of reach-
ing the United States could more than
double within the next 15 years. Recent
reports indicate that China is fielding
four different new nuclear-ready bal-
listic missiles. China is prioritizing the
development of mobile land-based
ICBMs and submarine-launched bal-
listic missiles. China’s nuclear posture
is also troubling. China has not defined
what it would consider a minimum nu-
clear deterrent, making it difficult to
understand the motivations behind
China’s nuclear force expansion and
their modernization efforts.

Second, new nuclear powers such as
North Korea and Pakistan further com-
plicate how we calculate our need for
deterrence. North Korea has pursued
nuclear weapons using both plutonium
and uranium and continues to develop
long-range ballistic missiles that can
threaten the United States. North Ko-
rea’s nuclear arsenal forces our allies
in Hast Asia—especially South Korea
and Japan—to put a premium on the
U.S. nuclear deterrent. Pakistan’s nu-
clear weapons greatly complicate the
security situation in central Asia and
create a serious risk of nuclear pro-
liferation. The emergence of these two
nuclear powers is a cautionary tale
about the unpredictable ripple effects
of new players in the nuclear game and
a strong reason why reductions to U.S.
strategic forces should only be made
with the greatest caution.

Third, nuclear proliferation will re-
main one of our foremost security chal-
lenges in the world. The IAEA reports
that Iran has been researching and de-
veloping nuclear weapons, and it ex-
pressed serious concerns about the
military dimensions of Iran’s nuclear
program. Syria was so serious about
developing a nuclear weapon—probably
with the help of North Korea and
Iran—that in 2007 Israel had to destroy
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a Syrian nuclear site. Terrorist groups
and other rogue actors also seek the
development or the acquisition of nu-
clear arms.

And, of course, fourth, we cannot yet
forget about Russia. Under the provi-
sions of the New START agreement,
Russia can expand its nuclear force
rather than pursue reductions. Russia
intends to build a new heavy ICBM to
be available by 2018. Russia expects to
build eight new nuclear submarines,
and it also plans on designing and
building a new nuclear bomber.

We cannot afford to let our nuclear
deterrent atrophy in light of so many
nuclear threats. Once we lose our nu-
clear capabilities, it will be extremely
hard to reconstitute them.

We need a reliable and credible nu-
clear arsenal. We need it to dissuade
new nations from acquiring nuclear
weapons. We need it to deter nuclear
powers from using their weapons. And
we need it to hold enemy arsenals at
risk.

People may not always stop and
think about the demands placed on
America’s nuclear deterrent, but they
are real and they are extensive. We
have nuclear weapons as a guarantor of
the security of the American home-
land. Our nuclear arsenal renders any
plan to strike the United States with
nuclear weapons sheer folly. The in-
vestments made over the last several
decades continue to pay dividends by
creating the space within which Amer-
ica can address other security threats.

Make no mistake, without a large
nuclear arsenal other nations would
move plans to strike the United States
from the category of unthinkable to
possibly thinkable.

Second, and nearly as important, the
United States nuclear deterrent re-
places the need for our allies to develop
or acquire nuclear weapons, Kkeeping
the peace in critical regions around the
world. East Asia is a particularly good
example. The status of U.S. nuclear
posture is a major concern in Japan.
Despite assurances from the United
States that our nuclear umbrella will
continue to protect Japan, Tokyo is
worried about even the most subtle
changes in U.S. policy. During his most
recent trip, Secretary Panetta publicly
reiterated the U.S. commitment to pro-
tect South Korea with our nuclear um-
brella and our nuclear deterrent is
probably the only reason South Korea
has not developed a nuclear capability
in response to North Korea’s nuclear
programs.

I will conclude on the triad. Our nu-
clear deterrent has been the foundation
of U.S. national security since World
War II. The nuclear triad provides an
incredible return on our investment
and I urge the Senate to send a strong
signal of support for the nuclear triad
as laid out in amendment No. 1279.

AMENDMENT NO. 1358

Madam President, if I may very brief-
ly also address the importance of the
Global Hawk with a brief overview of
amendment No. 1358. This amendment
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simply states that it is the sense of
Congress that the Secretary of the Air
Force should continue to abide by the
guidelines set forth in the acquisition
decision memorandum issued June 14,
2011 from the Office of the Secretary of
Defense. That memorandum on Global
Hawk, the RQ-4 Global Hawk, found
that the Global Hawk UAS is essential
to national security and that there is
no other program that can provide the
benefits to the warfighter that the
Global Hawk can provide.

The Global Hawk is a vital intel-
ligence surveillance and reconnais-
sance asset. The Global Hawk flies at
high altitude. It can fly at extended
ranges and for long periods of time, and
it can carry a wide array of sensors si-
multaneously.

We have invested a lot of time and a
lot of money in this platform and it is
paying fast dividends. The Global
Hawk is flown in a wide variety of mis-
sions all over the world in support for
things such as CENTCOM operations,
humanitarian relief efforts in Japan
and Haiti, and extensively for oper-
ations in Libya. For these reasons and
many more, my amendment stresses
that the Air Force must continue to
heed the conclusions of the June 14,
2011 acquisition decision memorandum
on the RQ-4 Program. The RQ-4, which
is Global Hawk, remains essential for
United States national security and is
irreplaceable.

The bottom line is America needs to
support and continue the Global Hawk.
Our commanders require as much in-
formation about the battlefield as they
can get. The RQ-4 represents a new
generation of ISR aircraft with unprec-
edented capabilities.

Finally, we must invest in this essen-
tial capacity precisely because budgets
are tight. As the Pentagon concluded
in June, the Global Hawk represents
the most cost-effective way to meet
the requirements of our warfighters
now and in the future.

Madam President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

AMENDMENT NO. 1274

Mr. SESSIONS. Madam President, I
wish to address amendment 1274, which
would clarify what I believe is existing
law that the President has authority to
continue to detain an enemy combat-
ant under the law of war, following a
trial before a military commission or
an article III court, and regardless of
the outcome of that trial. Let me ex-
plain what I mean.

As I said yesterday, even under the
law of war the President has the au-
thority to detain an enemy combatant,
a prisoner of war, a captured enemy
soldier, a belligerent. The President
can detain him through the duration of
the hostilities. The President is not re-
quired—the Commander in Chief is not
required to release an individual whose
sworn duty it is to return to his mili-
tary outfit and commence hostilities
again against the United States. That
individual could be killed on the bat-
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tlefield, but if captured, you are not re-
quired, under all laws of war that I am
aware of and certainly the Geneva Con-
ventions—you can maintain that indi-
vidual in custody to prevent him from
attacking you. But you can also try an
individual who has been captured if
that individual violated the rules of
war.

For example, a decent soldier from
Germany—many of them were held in
my State of Alabama. They behaved
well. They made paintings of American
citizens, they did a lot of things, and
did not cause a lot of trouble. They
were in uniform and they complied
with the rules of war and they were not
tried as illegal enemy combatants.

But many of the terrorists today do
not wear uniforms, deliberately target
innocent men, women, and children,
and deliberately violate multiple rules
of war. Those individuals are subject,
in addition to being held as a combat-
ant, as an unlawful combatant. They
can be prosecuted and they should be
prosecuted. In World War II a group of
Nazi saboteurs in the Ex parte Quirin
case were let out of a submarine off, I
think, of Long Island. They came into
the country with plans to sabotage the
United States. They were captured and
tried by military commissions. Several
were American citizens. A number of
them—most of them, frankly—after
being tried and convicted, were exe-
cuted. The Supreme Court of the
United States approved that procedure.

But recent cases demonstrate the po-
tential problem we have today. One
Guantanamo Bay detainee has already
raised the question I have discussed be-
fore the military commaission where he
is being tried. Abd al-Rahim al-Nashiri,
the alleged mastermind of the USS
Cole bombing, was arraigned before a
military commission on November 9.
He was held not only as an al-Qaida, or
a belligerent against the United States,
but he was charged with a violation of
the rules of war.

This was a group that sneaked into
the harbor pretending to be innocent
people and ran their boat against the
Cole, killing a number of U.S. sailors.

I remember being at a christening of
one of the Navy ships at Norfolk not
long after this. I walked out of that
area and I heard one of the sailors cry
out: Remember the Cole. The hair still
stands up on my neck when I hear it.

We have an obligation to defend our
men and women in uniform. When they
are out on the high sea or they are in
a neutral port, they expect to be treat-
ed according to the laws of war and
then they are murdered by an indi-
vidual such as this.

This individual’s lawyers filed a mo-
tion asking the military judge to clar-
ify the effect of an acquittal, should
the commission acquit him. He argued
that the members of the committee
had a right to know what would happen
if he were acquitted because they
might object to taking part in what he
called a show trial if it turned out that
he would continue to be detained at
Guantanamo Bay.
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There is another case in which the
administration was almost confronted
with the problem a year ago, in the
case of a former Guantanamo detainee,
an al-Qaida member named Ahmed
Ghailani, who was responsible for the
1998 embassy bombings in Kenya and
Tanzania. Most of us remember those
early al-Qaida bombings against our
embassies in Africa.

After the Justice Department chose
to prosecute Ghailani in an article III
civilian court and directed the United
States Attorney not to seek the death
penalty—I am not sure why that ever
happened; we don’t know—but the jury
acquitted him on 284 out of 285 counts.
Luckily, he received a life sentence on
the single count of conspiracy, for
which he was convicted.

But what if he had not been con-
victed? What if there was insufficient
evidence to prove he committed a
crime, but not insufficient evidence to
prove he was a combatant against the
United States? Al-Qaida has declared
war against the United States, offi-
cially and openly. The U.S. Congress
has authorized the use of military force
against al-Qaida, which is the equiva-
lent of a declaration of war.

What if he had received a modest sen-
tence after being convicted and had
credit for time served? What if he had
been acquitted on all 285 counts? Would
the President have been required to re-
lease him into the United States, if the
government could not get some coun-
try to take him? That would be wrong.
He was at war against the United
States. He was a combatant against
the United States. Like any other cap-
tured combatant, he can be held as
long as the hostilities continue.

By the way, let me note, military
commissions are open. If they decide to
try one of these individuals—not just
hold him as a prisoner of war but hold
him and try him for violation of the
laws of war—they get lawyers, they get
procedural rights. The Supreme Court
has established what those rights are.
Congress has passed laws effectuating
what the Supreme Court said these
trials should consist of, and a mecha-
nism has been set up to fairly try
them.

But enemy combatants are not com-
mon criminals. If a bank robber is de-
nied bail, he remains in jail awaiting a
trial, a speedy public trial, with gov-
ernment-paid lawyers. Enemy combat-
ants are not sitting in Guantanamo
Bay awaiting trial by a military com-
mission, or by an article III court.
They are held in military custody pre-
cisely because they are enemies, com-
batants against the TUnited States.
They should continue to be held there
as long as the war continues and as
long as they do not remain a threat to
return to the battlefield against the
United States.

This is an important point, consid-
ering that 27 percent of the former
Guantanamo detainees who have been
released—161 out of 600—have returned
to the battlefield, attacked Americans.
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This Nation has no obligation to re-
lease captured enemy prisoners of war
when we know for an absolute fact that
27 percent of them have returned to
war against the United States. How
many others have but we do not have
proof of it? That is what the whole his-
tory of warfare is.

Lincoln ceased exchanging prisoners
with the South after he realized they
had more soldiers in the South. It was
not to his advantage to release cap-
tured southern soldiers who would re-
turn to the fighting, so he held them
until the war was over. Under the laws
of war, the President has the authority
to prevent an enemy combatant from
returning to the battlefield. That is
consistent with all history.

This amendment—please, Senators, I
hope you would note—would make it
clear that the President simply has au-
thority to continue to detain enemy
combatants held pursuant to the rules
of war, even though they may have
been tried, regardless of where that
trial would be held and what the out-
come was, as long as, of course, they
could prove they were an enemy com-
batant and violating the rules of war.

I would note one thing.

I see my friend, the Senator from
California, is here and probably is
ready to speak.

On the question of citizenship, can a
citizen be held in this fashion? The Su-
preme Court has clearly held they may.
But the Senator is offering legislation
that might change that. My amend-
ment does not answer that question. It
simply says a combatant should be able
to be held under the standard of a pris-
oner of war, a combatant, even if they
had been prosecuted for violation of
the laws of war and acquitted.

It is common sense. I believe the
courts will hold that, but it is an issue
that is out there. I think Congress
would do well to settle it today.

I urge my colleagues to do so.

I thank the Chair, and I yield the
floor. I note the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mr. LEVIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Madam President, in a
few moments, Senator MCCAIN and I
will be seeking unanimous consent
that the following pending and ger-
mane amendments be considered en
bloc, that the amendments be modified
with the changes that are at the desk
where applicable: Begich 1114, as modi-
fied; McCain 1220; Reed of Rhode Island
1146, as modified; Levin 1293, as modi-
fied; Boxer 1206; Chambliss 1304, as
modified; Pryor 1151; Nelson of Florida
1236; Blunt 1133; Murkowski 1287.

Further, that the amendments be
agreed to en bloc—we are not making
that request now. We will be making
that request in a few minutes. This is
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not the so-called managers’ package,
by the way. These are the pending ger-
mane amendments which have been be-
fore us for some time but which we be-
lieve have now been cleared, and there
is no opposition; however, if there is,
there is an opportunity for people to
come down.

I would yield now to my friend from
Arizona.

Mr. McCAIN. Reserving the right to
object, and I will not object, I thank
my friend. I believe the Senator over-
looked Brown of Massachusetts amend-
ment No. 1090, I think, was agreed to be
a part of that.

Mr. LEVIN. That was not on my
sheet, but that is fine, and that would
be added.

Mr. McCAIN. I note the presence of
our friend from Texas, who would like
to voice his objections to the package
of amendments which is pending which
have been agreed by both sides because
of his concerns about a particular
amendment he had. I would like to
hear from him in a minute.

I would like to say to my colleagues
on this side of the aisle, if you have an
objection, please come to the floor. We
would intend to vote—or seek approval
of what the distinguished chairman
just proposed—at 5 after the hour. That
gives them 15 minutes.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Madam President, is
there a unanimous consent request
pending?

The PRESIDING OFFICER. There is
not.

Mr. CORNYN. Thank you for clari-
fication. I just wanted to make sure.

Madam President, I discussed with
the distinguished chairman of the Sen-
ate Armed Services Committee and the
distinguished ranking member my con-
cerns that earlier I attempted to gain
unanimous consent to modify my
amendment regarding the sale of F-16s
to Taiwan in order to make it germane.
I was happy to do that in order to get
a vote, but the chairman tells me there
is an objection to that.

I wished to make clear that any
amendment that is offered—whether
now in this list or subsequently in the
managers’ package or otherwise—and
is being treated differently than mine
is, then I am going to object to unani-
mous consent.

Through the Chair, I would ask the
distinguished chairman of the Armed
Services Committee are there any
amendments on this list that were
modified in order to make them ger-
mane?

Mr. LEVIN. I doublechecked on this.
The answer is no, and that is about as
directly as I can say it. I checked with
staff and the staff says they have been
modified—in many cases as I indi-
cated—but none in order to make them
germane.

Mr. CORNYN. Madam President, I
appreciate the direct response from the
chairman. I will have no objection to
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any amendment that is being offered
that is not being offered as modified in
order to make it germane. I hope my
point is clear as mud.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCCAIN. I just wish to say I
strongly support the amendment by
the Senator from Texas, and I will do
everything I can to see that this issue
is raised. I cannot comprehend why we
would not want to provide one of our
closest allies with the equipment they
need to defend themselves with the
growingly aggressive mainland China
exhibiting the characteristics of in-
timidation and bullying and perhaps
threatening Taiwan.

I wished to state, first of all, my ap-
preciation to both Senators from
Texas, who have been very involved in
this issue, and I wish to tell them I will
do everything I can to make sure this
amendment is adopted. We do need to
send the signal that we support our
friends.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Madam President, I
join with Senator MCCAIN in support of
Senator CORNYN’s amendment. Taiwan
has been a strong ally of the United
States. Senator McCAIN said we would
provide them military aircraft, but, in
truth, they would buy it. They are our
allies. They are friends. They are pre-
pared to purchase from an American
company legitimate military equip-
ment that they could use to help main-
tain the freedom they have cherished
on the island, and it is hard for me to
understand how that would be objected
to.

I just wish to say, as someone who
has looked at these issues for some
time as a member of the Armed Serv-
ices Committee, I do believe Senator
CORNYN—also a member of that com-
mittee—is correct, and I strongly sup-
port the amendment and urge my col-
leagues to vote for it, if and when we
can get a vote.

I thank the Chair, yield the floor,
and note the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BROWN of Massachusetts.
Madam President, I ask unanimous
consent that the order for the quorum
call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1090

Mr. BROWN of Massachusetts. I have
an amendment that has been accept-
ed—almost—sort of kind of accepted—
amendment No. 1090, which I would
like to discuss briefly.

I thank Senators WYDEN and COONS
for their bipartisan leadership as co-
sponsors of this amendment. I believe
we are going to vote on it shortly, and
I ask that it be accepted, either by vote
or by unanimous consent.
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It is a simple amendment that will
make sure the National Guardsmen
who get deployed will receive the hous-
ing allowances they need and deserve.
This is a bipartisan amendment. The
Defense Department has agreed that
the situation needs to be fixed—some-
thing that recently was developed.

There is a little bit of history behind
this, but I don’t think it is important
because Senator WYDEN and Senator
CooNs and I have taken the lead on
this issue, which is critically impor-
tant to providing the funds that have
been taken merely by a change in the
regulations. This has happened at a
time, quite frankly, when our men and
women who are fighting need that
money.

I am offering this amendment as a re-
sult of a bill I introduced last Sep-
tember, entitled the ‘‘National Guard
Basic Allowance for Housing Equity
Act.” I introduced this legislation to
fix an inequity that hurts National
Guardsmen who are deployed. Merely
as a result of their deployment, they
could lose upward of $1,000 per month
in their monthly housing allowance.

Basic Allowance for Housing, or
BAH, is a benefit paid to members of
the military to help offset the cost of
local housing markets. When a service-
member is deployed, for example, BAH
is necessary to help offset the cost of a
mortgage or rent in a particular geo-
graphic area. Everyone in the military,
especially families, rely on this ben-
efit. This benefit is especially critical
when servicemembers deploy because,
as we know, the spouse is often at
home and she or he is responsible for
taking care of the bills.

What would my colleagues say if I
said that because you are ordered to
deploy to Afghanistan, for example, the
Department of Defense is going to
withhold $1,000 or more from your
monthly housing allowance, a huge
piece of your total household income—
upward of $12,000 or more per year—be-
cause of a new policy interpretation?
That is right. It is merely a new policy
interpretation.

Because of a DOD oversight, over 800
Guardsmen—some even in the Pre-
siding Officer’s State and 40 in Massa-
chusetts who are deployed to Afghani-
stan right now—are losing, in the mid-
dle of the battle, up to $1,000 per month
in their housing allowance because
they were ordered to deploy.

Title X mandates that full-time
Guardsmen, when ordered to Active
Duty for a contingency operation, even
if there is no break in their active Fed-
eral service, must revert back to their
home-of-record status rather than
their current duty station. Because of
this change in status, it alters a
guardsman’s basic allowance for hous-
ing on their monthly pay stub. Basi-
cally, guardsmen are being punished
for being deployed to a war zone.

For example, take a full-time guards-
man who is from Worcester. He calls
Worcester, MA, home and probably
votes there, but he is stationed in
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Washington, DC, let’s say right down
the street at the Pentagon. So he or
she earns a housing allowance based on
the cost of living in DC and, as we all
know, it is higher than in Worcester,
MA. Sounds pretty normal, pretty
straightforward, right?

This guardsman is then ordered to
Active Duty—to Federal status—for
the purpose of deploying overseas. A
new housing allowance rate kicks in
that is based on his home of record
back in Worcester, not where he or she
was actually stationed, here in D.C.

As a result, the guardsman and his
family immediately start losing up to
$1,000 per month because of that de-
ployment to serve their country. So
full-time guardsmen are entitled to the
BAH rate they are receiving at the
duty station because it is where they
and their dependents live, and that is
often where the spouses will reside
until that servicemember comes back.
Obviously, family members are not
going back to Worcester while the
guardsman is stationed at the Pen-
tagon or here in D.C.

This is not right. It is something
DOD agrees with. Senator WYDEN and
Senator COONS concur, and I appreciate
their bipartisanship in moving this for-
ward. I am all about finding savings,
but the good thing is that this is no
cost to the government. It is already
budgeted in the DOD budget. I am not
into savings that treat our service men
and women unfairly.

So my amendment provides a simple,
noncontroversial fix. It is germane. It
is relevant. It helps people who are
serving our country right now. It is bi-
partisan. It is how we should do things
around here.

I am glad the DOD has realized this
is a problem, and I hope my colleagues
will move forward in a manner to make
our citizens proud.

I wish to thank Senator McCAIN for
his effort in getting this important
matter to our guardsmen who are serv-
ing presently overseas. It is a testa-
ment to his diligence. I thank Chair-
man LEVIN for putting up with the
problems over the last few days, but it
is important to the people. It is not
about politics; it is about serving our
men and women.

AMENDMENT NO. 1206

Mr. GRASSLEY. Madam President,
at a time when the national security
budget is under immense pressure, it is
vitally important that we spend our de-
fense dollars more wisely.

The Boxer-Grassley amendment will
contain runaway spending in con-
tractor salary reimbursements. Notice
that I said ‘‘salary reimbursements,”
not salaries.

Someone not familiar with govern-
ment contracting might ask why it’s
any of our business what government
contractors get paid, and I w